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[Filed July 11,1955] UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NORMAN P. MASON, Commissioner of ) 
the Federal Housing Administration, ) 
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Mathews J 
Mathews J 
Mathews J 
Mathews J 


filed 
Mathews J 


Mathews J 





CIVIL ACTION 
NO. 3017-55 


¥. 
ROCK CREEK PLAZA, INC., 
Defendant. ) 
COMPLAINT FOR INJUNCTIVE RELIEF 

Norman P. Mason, Commissioner of the Federal Housing Administration, 
by the Attorney General of the United States, brings this action against the above 
named defendant, and alleges: | 

1. This is a suit for injunctive relief, as to which this Court has jurisdic- 
tion under 12 U.S.C. 1731b, 28 U.S.C. 1345, and the Code of the District of Col- 
umbia, Title 11, Sections 306 and 308. Furthermore, the action arises under 
the Constitution and laws of the United States, is between citizens of different 
states, and the matter in controversy exceeds the value of $3,000, exclusive 
of interest and costs (28 U.S.C. 1331, 1332). 

2. Plaintiff, Norman P. Mason, is the Commissioner of the Federal Hous- 


eo) 


ing Administration, an agency created by act of Congress for the purpose of 
carrying out the National Housing Act and having its principal offices in the 
District of Columbia. 

3. Defendant is a corporation duly organized and existing under and by 
virtue of the laws of the State of Maryland, doing business in the District of 
Columbia. It was created for the purpose of building a multi-family housing 
project in the District of Columbia to be financed by means of Federal Housing 
Administration insured mortgage loans, and at all times involved herein was 
and now is doing business in said District. 

4. This action is brought to enforce the terms of the National Housing Act, 
as amended, and to enjoin the use of the premises hereinafter described for 
transient or hotel purposes, all as set forth with particularity in the succeeding 


paragraphs of this Complaint. Section 132 of the 1954 Amendment of the Na- 
tional Housing Act provides, in pertinent part, as follows: (12 U.S.C. 1731b) 


"Sec. 132. Title V of the National Housing Act, as amended, is hereby 
amended by adding the following new sections after section 511: 
* * * * KX * 
"Sec. 513. (a) The Congress hereby declares that it has been its in- 
tent since the enactment of the National Housing Act that housing built with 
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the aid of mortgages insured under that Act is to be used principally for 
residential use; and that this intent excludes the use of such housing for 
transient or hotel purposes while such insurance on the mortgage remains 
outstanding. 


"(b) Notwithstanding any other provisions of this Act, no new, existing, 
or rehabilitated multifamily housing with respect to which a mortgage is 
insured under this Act shall be operated for transient or hotel purposes 
unless (1) on or before May 28, 1954, the Commissioner has agreed in writ- 
ing to the rental of all or a portion of the accommodations in the project 


for transient or hotel purposes (in which case no accommodations in excess 


of the number so agreed to by the Commissioner shall be rented on such 
bases), or * * *. 


* * * *€ K kK KK * 


'*(d) The Commissioner is hereby authorized and directed to enforce 
the provisions of this section by all appropriate means at his disposal, as 
to all existing multifamily housing with respect to which a mortgage was 
insured under this Act prior to the effective date of the Housing Act of 1954 
as well as to all multifamily housing with respect to which a mortgage is 
hereafter insured under this Act: Provided, That no criminal penalty shall, 
by reason of enactment of this section be applicable to the rental or opera- 
tion of any such existing multifamily housing in violation of any provisions 
of subsection (b) of this section at any time prior to the effective date of 
the Housing Act of 1954. 


"(e) As used in this section, (1) the term ‘rental for transient or hotel 
purposes’ shall have such meaning as prescribed by the Commissioner but 
rental for any period less than thirty days shall in any event constitute ren- 
tal for such purposes, and (2) the term 'multifamily housing’ shall mean 


(1) a property held by a mortgagor upon which there are located five or more 


single family dwellings, or upon which there is located a two-, three-, or 
four-family dwelling, * * *. 


"(f) Promptly after receipt of written notice that any portion of any 


building is being rented or operated in violation of any provision of this sec- 


¥ 


tion or of any rule or regulation lawfully issued thereunder, the Commissioner _ 


shall investigate the existence of the facts alleged in the written notice and 
shall order such violation, if found to exist, to cease forthwith. 


"(¢) If such violation does not cease in accordance with such order, 
the Commissioner shall forward the complaint to the Attorney General of 
the United States for prosecution of such civil or criminal action, if any, 
which the Attorney General may find to be involved in such violation. 


"(h) Whenever he finds a violation of any provision of this section has 
occurred or is about to occur, the Attorney General shall petition the dis- 
trict court of the United States or the district court of any Territory or 
other place subject to United. States jurisdiction within whose jurisdictional 


3. 


limits the person doing or committing the acts or practices constituting 
the’alleged violation of this section shall be found, .for an order enjoining 
such acts or practices, and upon a showing by the Attorney General that 
such acts or practices constituting such violation have been engaged in or 
are about to be engaged in, a permanent or temporary injunction, restrain- 
ing order, or other order, with or without such injunction or restraining 

_ order, shall be granted without Bond. _. 


ek ok ok Ok OK Ok OK OF 


'(j) The several district courts of the United States and the several. 
district courts of the Territories of the United .States or other place sub- 
ject to United States jurisdiction, within whose jurisdictional limits the 
person doing or committing the acts or practices constituting the alleged 
violation shall be found, shall, wheresoever such acts or practices may 
have been done or committed, have full power and jurisdiction to hear, try, 
and determine such matter under subsections (h) and (i) of this section." 


5. In 1949 defendant applied for loans to be used in the construction of a 
multifamily housing project under Section 608 of the National Housing Act (12 
U.S.C. 1743). The lending institution applied to F.H.A. for federal insurance 
on said proposed loans pursuant to the terms of Title Vio of the National Housing 
Act (12 U.S.C. 1736-1743). 

6. The insurance applications were approved by F.H.A., and on September 
7, 1949, defendant borrowed $9,897,300.00 frorh the Irving Trust Company for 
use in the construction of a Section 608 multifamily housing project to be located 
at 5636 - 16th Street, N. W., Washington, D. C., to be known as "The Woodner." 
Defendant was obligated to repay the ieee borrowed, with interest, over a 
period of 34 years, ending September 1, 1983, and i in the event of default F.H.A., 
under its contract of insurance, was liable for tie amounts ene due and 
unpaid. 

7. Under the terms of the National Housing Act it was required that the 
project be used for permanent residents, and not for transient guests. However, 
when the project was nearing completion defendant purported to learn for the first 
time that under existing zoning regulations, issued by the District of Columbia, 
apartment buildings were not permitted the use of commercial adjuncts. In or- 
der to obtain permission to operate the commercial adjuncts contemplated by 


the approved plans and specifications, it was necessary for the project to qualify 





as a hotel. 

8. Thereupon, defendant by letter of August 15, 1952, applied to the F.H.A. 
for permission to rent 250 apartments to transients, and represented and agreed, 
in order to induce favorable action by the F.H.A., that if permission were grant- 
ed defendant would not at any time nor in any manner advertise the project as 
a hotel, that it would not at any time erect any .signs on or about the project 
designating the building as a hotel, and that it would not at any time employ bell 
boys on or about the project. Defendant further agreed that rents for the tran- 
sient accommodations would be determined by F.H.A., subject to review by the 
Rent Administrator for the District of Columbia. A copy of said letter is an- 
nexed hereto as Exhibit A. 

9. On August 22, 1952, F.H.A., after a review of the facts and circumstan- 
ces involved, and in reliance upon the representations and agreements contained 
in defendant's letter of August 15, 1952, purported to approve the use of 250 
apartments for transient guests subject to the conditions contained in said letter 
of August 15, 1952, the approval, however, to be effective only so long as such 
transient use was required by the zoning authorities of the Disirict of Columbia 
as a prerequisite to use of the commercial facilities. A copy of the letter of 
August 22, 1952, is annexed hereto as Exhibit B. 

10. On November 3, 1954, the zoning regulations of the District of Colum- 
bia were amended to permit the use of commercial adjuncts in apartment build- 
ings which are located one-fourth mile or more walking distance from the cen- 
ter of the principal entrance of the apartment building to the nearest principal 
business street frontage. Defendant's attorney was consulted by the Director 
of Planning, Zoning Commission, with reference to the language to be employed 
in the amendment, since the amendment was drafted for the specific purpose 
of permitting "The Woodner" to qualify for commercial adjuncts as an apartment 
building. 

11. On the third day of November 1954, defendant applied under this zoning 
regulation for permission to install a food store in the project. A hearing was 
held with respect to defendant's application on November 17, 1954, at which 








: 
time defendant was represented by counsel who produced data to support the 
claim that defendant was entitled as an apartment building to operate a commer- 
cial facility. A copy of the transcript of said hearing is annexed hereto as Ex- 
hibit C. Defendant's attorneys also filed a "Memorandum in. Support of Applica- 
tion to Establish Grocery Adjunct for Permanent Apartment Tenants of The 
Woodner" in which they represented that "the walking distance from the center 
of the principal entrance of the apartment building to be served to the nearest 
principal street frontage * * * is more than one-quarter mile walking distance." 
A copy of said ''Memorandum" is annexed hereto as Exhibit D. Defendant's 
application was approved. However, defendant requested that the order auth- 
orizing operation of the food store be not entered for the time being as the 
premises were not quite ready for use. 

12. Upon being advised of the amendment to the zoning reguld ions F.H.A. 
notified defendant by letter dated February 7, 1955, that in view of said amend- 
ment defendant could use its commercial adjuncts without the necessity of qual- 
ifying the project as a hotel. Defendant was thereupon requested to take the 
necessary action to obtain permission to operate the commercial facilities 
under the new amendment, and was further advised that unless an application 
for this purpose was made within thirty days the purported approval of August 
22, 1952, permitting the use of the project for hotel purposes, would be with- 
drawn. A copy of said letter of February 7, 1955, is annexed hereto as Exhibit E. 

13. On April 29, 1955, an attorney acting on behalf of defendant, requested 
the Zoning Adjustment Board to consider defendant's petition for a permit to 
operate a food store withdrawn, since certain engineering measurements showed 
the Woodner to be less than one-quarter mile from the principal street front- 
age. A copy of said letter is annexed hereto as Exhibit F. 

14. Thereafter, on May 11, 1955, the Zoning Commission by letter notified 
the attorney for defendant that the proposed withdrawal of defendant was not 


acceptable on the basis of the jurisdictional reason assigned. A copy of said 
letter is annexed hereto as Exhibit G. 
15. In view of the said amendment to the zoning regulations of the District 
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of Columbia, transient use of the defendant's project is no longer required by 
the zoning authorities of the District of Columbia as a prerequisite to use of 
the commercial facilities. Any approval for such transient use given the defend- 
ant by the F.H.A. has therefore terminated by reason of the occurrence of the 
limitation upon which such approval was conditioned. 

16. As disclosed in defendant's letter of August 15, 1952, and in plaintiff's 
reply of August 22, 1952 (Exhibits A and B), defendant was given permission to 
rent to transients upon the condition that defendant would not advertise as a 4 
hotel and would refrain from using bell boys. As a matter of fact, defendant's ' 
project has been listed and is now listed in the telephone directory as ''Woodner 
Hotel" and in the classified section as a hotel. Defendant's project is also ad- 
vertised in the Red Book of 1954, p. 151, and 1955, p. 148 as a hotel. Copies 
of the pages involved are attached hereto as Exhibit H. Defendant also adver- 
tises the project as a hotel in the local Washington American League Baseball 
Club official score card, as indicated in Exhibit I, attached hereto. 

17. In view of the defendant's breach of the conditions which induced the 
F.H.A.'s purported approval of the use of apartments for transient guests, and 


ze 


the occurrence of the limitation upon which such approyal was conditioned, the 
F.H.A. on April 20, 1955, after due investigation of the facts, by registered letter 
advised the defendant that it rescinded its previous purported approval to the 
defendant to rent to transients and ordered the defendant to cease and desist 
forthwith from renting any portion of its project for transient or hotel use. A ’ 
copy of said letter is annexed hereto as Exhibit J. Notwithstanding this order 
the defendant continues to operate as a hotel and to rent to transients on a day- 
to-day basis, while the F.H.A. insurance on the mortgage remains outstanding, 
all in violation of Title V, sec. 513 (12 U.S.C. 1731b) and Title VI of the National 
Housing Act. (12 U.S.C. 1736-1743) 

18. Plaintiff has no adequate remedy at law because if the violations are 
not enjoined they will continue, and the purpose and intent of the Federal Gov- 
ernment's vital housing program as embodied in the National Housing Act will 
be frustrated, all to the immediate and irreparable injury to the Government. 


~< 


@ 
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Money damages cannot provide the relief here sought or prevent these violations 


from recurring. 


WHEREFORE, plaintiff prays that this Court enter its order for: 

1. A permanent injunction restraining defendant from operating its project 
as a hotel; from renting any of the units of the defendant project for any term 
less than one month until such time as the mortgage loan has been repaid and 
the insurance terminated; and from charging rent for any unit in excess of the 


monthly rental schedule approved by 
2. The costs of this action. 
3. Such other and further relief 


UNITED STATES 


the Commissioner. 


as may be just and proper. 


/3s/ JOSEPH D. GUILFOYLE 
Acting. Assistant Attorney General 
Civil Division 

/s/ LEO A. ROVER 

United States Attorney 


/3s/ EDWARD H. HICKEY 
Attorney, Department of Justice 


/s/ CARL EARDLEY 
Attorney, Department of Justice 


/s/ MAX L, KANE 
Attorney, Department of Justice 


DISTRICT COURT 


[Filed Aug. 1, 1955] FOR THE DISTRICT OF COLUMBIA 


NORMAN P. MASON, Commissioner 
the Federal Housing Administration, 


of ) 
) 


— CIVIL ACTION NO. 3017-55 
vs. ) 
ROCK CREEK PLAZA, INC., 
Defendant ) 
ANSWER 


The Defendant, ROCK CREEK PLAZA, INC., for its answer to the complaint 


herein, states as follows: - 


FIRST DEFENSE 
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1. The Complaint fails to state a claim against Defendant upon which relief 

can be granted. | 
SECOND DEFENSE 

2. Answering paragraph 1 of the complaint, Defendant admits that the mat- 
ter in controversy exceeds the value of $3,000.00, exclusive of interest and costs, 
and is without knowledge or information sufficient to form a belief as to the 
citizenship of Plaintiff. The remaining allegations of paragraph 1 of the com- 
plaint are allegations of law which Defendant is not required to answer. + 

3. Defendant admits the allegations of paragraph 2 of the complaint. 

4. Defendant admits the allegations of paragraph 3 of the complaint, except q 
that building a multi-family housing project in the District of Columbia to be 
financed by means of Federal Housing Administration insured mortgage loans | 
was only one of the purposes for which Defendant was organized. 

9. Defendant denies that this action is brought to enforce the terms of the 
National Housing Act, as amended, as alleged in paragraph 4 of the complaint. 

The remaining allegations of said paragraph 4 are allegations of law which De- 
fendant is not required to answer. 

6. Defendant admits the allegations of paragraph 5 of the complaint, except 
Defendant says there were two separate projects as more specifically set forth 
in paragraph 7 of this answer. | 

7. Answering paragraph 6 of the complaint Defendant denies that there was 
ever a loan of $9,897,300.00 on any single project located at 3636 16th Street, , 
N. W., Washington, D. C., but says that there were two loans made by Irving 
Trust Company on two separate projects and leaseholds, known and designated 
by Federal Housing Administration and Defendant as Rock Creek Plaza, Section 
I and Rock Creek Plaza, Section II, each separate and distinct. The application 
for the loan for each project was filed separately and the mortgages are held 
by different mortgagees. Defendant admits that it was and is obligated to repay 
the said loans and that they are each insured by the Federal Housing Administration 

8. Defendant denies that under the terms of the National Housing Act in “ 
force at the time, it was required that the project be used for permanent residents 








11 
and not for transient guests as alleged in paragraph 7 of the complaint. Defend- 
ant further says that, as shown by Exhibit B attached to the complaint, both the 
FHA and the District of Columbia authorities had approved the plans and speci- — 
fications prior to construction of the projects. Defendant says further that as 
Rock Creek Plaza, Section I was nearing completion that defendant did learn for 
the first time that the projects would not be permitted the use of commercial | 
adjuncts, but says that the plans and specifications clearly showed the projects 
to be apartment in character, clearly distinguished from any design for operation 





as a hotel and that they were approved and inspected as the work progressed 
both by the District of Columbia authorities and officials of the FHA. As also 
is shown by plaintiff's Exhibit B, it was still hoped by FHA as late as August 
22nd, 1952, that the District of Columbia authorities would not require the oper- 
ation of transient accommodations in order to utilize the commercial space. 
Defendant admits that in September, 1952, in order to occupy Rock Creek Plaza, 
Section I, including its commercial adjuncts, it became necessary to provide 
for a number of transients and to secure a hotel license. 

9. Answering paragraph 8 of the complaint Defendant admits that the letter 
of August 15th, 1952, which is Exhibit A was written. 

10. Answering paragraph 9 of the complaint, Defendant states that by letter 
_ dated August 22nd, 1952 (Ex. B to complaint) the Federal Housing Administra- 
tion approved the use of 250 apartments in the projects for transient guests 
as set forth in said letter. Except as so stated, Defendant denies the allegations 
of paragraph 9 of the complaint. 

11. Defendant denies the allegations of paragraph 10 of the complaint, as 
averred. While Defendant admits that counsel for the applicant may have been 
consulted by the Director of Planning of the District of Columbia, Defendant 
denies that purpose and effect of the amendment was as averred. 

12. Defendant admits that an application was made for permission to install 


a food store in Rock Creek Plaza, Section II on or about the third day of Novem- 
ber, 1954, but says that the location of the food store was specifically to be in 
Rock Creek Plaza, Section II and that it was for the use and convenience of the 
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permanent apartment residents only. No part of it was to be located in Rock 
Creek Plaza, Section L Further, Defendant says that the two are separate pro- 
jects, each with a separate and distinct entrance and each covered by a separate 
mortgage insurance policy, the mortgages being held by two separate and dis- 
tinct mortgagees and each of which is assessed and taxed separately by the Dis- 
trict of Columbia. Defendant admits that a hearing was held with respect to said 
application and that Exhibit C is a copy of the transcript and that Exhibit D is 
a copy of the memorandum filed on behalf of the application by counsel. Defend- 
ant says that a mistake in the estimation of the distance involved was made upon 
a plat prepared by employees of the Zoning Commission and, as is shown by 
_ Exhibit D, that such erroneous estimate was unintentionally relied upon at the 
time of the hearing. Defendant says that it has no knowledge of any approval of 


the application and therefore denies the fact of approval. Defendant further says _ 


that at the conclusion of the hearing the Board adjourned as is shown by Exhibit 
_C filed with the complaint. Defendant denies that it requested that any order 
authorizing operation of the food store not be entered for the time being as al- 
leged in the last sentence of paragraph 11 of the complaint. 

13. Defendant admits the allegations of paragraph 12 of the complaint, but 
states that the amendment to the Zoning regulations of the District of Columbia 
did not permit defendant to use its commercial adjuncts without the necessity 
of qualifying the project as a hotel, and did not place defendant in a position to 
file an appeal with the Board of Zoning Adjustment of the District of Columbia 
requesting such permission. The Defendant had caused an engineer to survey 
and measure the distance involved and the certificate of the certified engineer 
was forwarded to Federal Housing Administration, which said certificate showed 
the distance involved to be less than the minimum distance necessary for the 
zoning authorities to have jurisdiction to entertain such a request. . Defendant 
therefore avers that the letter filed as Exhibit E with the complaint was mean- 
ingless and without effect in that it purported to order defendant to file an ap li- 
cation which could not even be entertained by the Zoning authorities. 

14.. Defendant admits the allegation of paragraph 13 of the complaint and 
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Says that the representation contained in the letter filed with the complaint as 
Exhibit F has since been confirmed by another survey made by another engineer 
and that Federal Housing Administration and its representatives have full know- 
ledge of the accuracy of both said surveys. 

15. Defendant admits receipt of the letter, Exhibit G, by its counsel, and 
states specifically that said letter does admit the right of the defendant to with- 
draw the appeal, which defendant had already done. 

16. Defendant denies the allegation of paragraph 15 of the complaint. 

17. Defendant denies the allegation of paragraph 16 of the complaint that 
defendant advertises the project as a hotel in the local Washington American 
League Baseball Club official score card.. Except as so. denied, defendant admits 
the allegations of paragraph 16 of the complaint, but states that whatever listing 
there has been of The Woodner as a hotel has been with the knowledge and ac- 
quiescence of the Federal Housing Administration and the officials thereof and 
without any disapproval by that Administration or any of its officials. Defendant 
says that the current issue of the Red Book in circulation at the time of the filing 
of this complaint did not contain the display. 

18. Defendant denies it has breached any condition as alleged in paragraph 
17 of the complaint and denies that there has occurred any limitation upon which 
the approval of Federal Housing. Administration was conditioned on. August 22nd, 
1952 (Exhibit B). Defendant admits that on April 20th, 1955, Mr. Louis J. Fel- 
lens, Jr. sent the letter referred to in paragraph 17 of the complaint and attached 
as Exhibit J and sought to rescind the previous approval to this Defendant to 
rent to transients and purported to order the defendant to cease and desist from 
renting any portion of its projects. Defendant denies the validity of the premise 
recited as the reason for the cease and desist and denies that the purported cease 
and desist order had any force or effect. Defendant denies that continued partial 
operations as a hotel violates any provision of the National Housing Act as am- 
ended. Compliance with the cease and desist would have placed the defendant 
in violation of the District of Columbia law. 

19. Defendant denies that there have been any violations of the National 
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Housing Act as amended to be enjoined and denies that continued operation will 


in any way frustrate the purposes or the program of the National Housing Act. 
_ Defendant further says that there has been, and is, no damage or injury to plain- 
tiff or the United States and that the plaintiff is not entitled to the relief prayed for. 
THIRD DEFENSE 

20. The plans and specifications for the construction of Rock Creek Plaza, 
Section I, approved by Federal Housing Administration and Irving Trust Com- 
pany and under which the project was permitted to be built and inspected by the 
District of Columbia, were approved by Federal Housing Administration Sept- 
ember 6th, 1949. Said plans clearly showed commercial adjuncts such as dining 
room, drug store, tailor shop, barber shop, etc. The specifications were entitled 
"Specifications of Labor and Materials Required in the Construction of Apartment 
Buildings for Rock Creek Plaza, Inc.'': The insurance of the mortgages by FHA 

’ was predicated in part upon the anticipated income from the commercial adjuncts. 
At the time of the approval of the plans and specifications no mention was made 
by Federal Housing Administration or the District of Columbia authorities of 
any requirement that any of the apartments be set aside for transient occupancy 
in order for the commercial adjuncts to be usable. It was not until after the 
closing of the loan commitments and when the project was nearing final comple- 
tion that the District of Columbia authorities required not only a hotel license 
but that 250 apartment units be made available for transient guests before occu- 
pancy of the commercial adjuncts would be permitted. 

21. Thereafter defendant and Federal Housing Administration both attempted 
to persuade the District of Columbia officials to relax their demands and allow 
the use of the adjuncts within the apartment project as had been contemplated, 
approved and the project had been constructed for. Joint efforts to this end 
proved unavailing and only after their failure did Federal Housing Administra- 
tion, recognizing that both Federal Housing Administration and this defendant 
were jeopardized by the refusal to allow the use of the commercial adjuncts and 
the income to be received therefrom, approve the operation of transient accom- 
modation. This approval was stated to be for the express purpose of permitting 
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the commercial adjuncts to be used, and the approval was admittedly for the 
financial advantage of the Federal Housing Administration because the "insur- 
ance of the mortgages was predicated in part upon the use of and income from 
commercial adjuncts." 

22. Relying upon the specific written approval by Federal Housing Admin- 
istration, defendant converted, and furnished, at an investment of more than 

. $600,000.00, two hundred and fifty apartments. Said investment would be to the 
greater extent lost if plaintiff prevailed in this action. 

23. On. August 2nd, 1954, the Congress added a new section 513 to the Na- 
tional Housing Act (12 U.S.C. 1731 b), the pertinent parts of which are set forth 
in paragraph 4 of the complaint. The prohibition against operating Federal 
Housing Administration insured projects for transient or hotel purposes speci- 
fically was made inapplicable (sec. 513(b)) to cases in which "on or before May 
28, 1954, the Commissioner has agreed in writing to the rental of all or part 
of the accommodations in the project for transient or hotel purposes." 

24. The Federal Housing Administration having given, and the defendant 
having obtained, prior to May 28th, 1954; the written approval for the rental of 
250 apartments on a transient or hotel basis, Section 513 (b) of the National 
Housing Act constitutes Congressional approval for continued operation on that 
basis insofar as the federal government is concerned for so long as federal in- 
surance remains on the project. As between protecting defendant's prior invest- 
ment in the hotel operation and enforcing some vague public policy against 
hotel or transient operations in federally-insured projects, the Congress chose 
to protect defendant's financial investment. 

FOURTH DEFENSE 

25. The allegations of paragraphs 20, 21, 22 and 23 of this Answer are re- 
alleged and made a part of this FOURTH DEFENSE. 

26. On November 3rd, 1954, the Zoning Commission of the District of Col- 
umbia amended the Zoning Regulations of the District of Columbia by adding a 
new Paragraph 33 to Part 2 of Section XXIII. Said new Paragraph 33 did not, 
as alleged in paragraph 10 of the complaint, "permit the use of commercial 
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adjuncts in apartment buildings which are located one-fourth mile or more from 
the center of the principal entrance of the apartment building to the nearest 
principal business street frontage." Said new Paragraph 33 merely authorized 
the Board of Zoning Adjustment to consider and grant requests for special ex- 
ceptions to operate certain commercial adjuncts for the sale of convenience 
commodities and services under certain conditions, one of which is that ''The 
apartment building shall be of sufficient size and character so that the financial 
support of the requested adjunct or adjuncts may be expected to be furnished 


entirely or substantially by tenants residing therein."' Said paragraph 33 provides 


further that the Board shall not consider applications for apartment adjuncts 
"located less than one-fourth mile walking distance from the center of the prin- 
cipal entrance of the apartment building to be serviced to the nearest principal 
business street frontage of any business district previously established and 
operating in a commercial zone." 

27.. From the time the project was occupied, defendant had many requests 
from the permanent tenants for the installation of a food store in the rear build- 
ing of the project to serve those permanent residents of the project. On Novem- 
ber 18th, 1953, the Zoning: Commission of the District of Columbia denied an 
application which defendant had filed for spot commercial zoning of that part 
of the project, an application which, if granted, would have permitted the in- 
stallation of the food store. 

28. The requests and demands of the permanent tenants for a food store 
became more insistent, and finally, after the amendment of the Zoning Regu- 
lations referred to in paragraph 26 hereof, defendant made application to the 
Board of Zoning Adjustment for a special exception to operate a food store in 
‘Rock Creek Plaza, Section II for the permanent tenants of the apartment. 

29. The memorandum in support of said application (Exhibit D to the com- 
plaint), in attempting to show that applicant met the jurisdictional requirements 
as to distance, specifically states that "Zoning plat prepared by and under the 


direction of the Zoning Office shows that this distance exceeds one-quarter mile." 


Defendant did not actually measure the distance, there being no occasion for 
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such measurement inasmuch as the zoning officials satisfied themselves from 
their own estimates that the distance requirements had been met, and it was 
only natural for defendant in the circumstances to rely on the zoning officials' 
determination. 

30. After receipt of the letter of February 7th, 1955, from Mr. Fellens 
(Exhibit E to the complaint), defendant, for the first time, actually had the dis- 
tance surveyed and found that it did not meet the distance requirements of the 
amendment to the zoning regulations. Mr. Fellens was so advised by letter 
dated February 26th, 1955, (a copy of which is attached hereto as Exhibit 1) and 
the pending application for the grocery store was withdrawn for that reason 
(Exhibit F to the complaint.). 

| 31. Defendant does not and cannot meet the distance requirements of the 
amendment of November 3rd, 1954, to the zoning regulations, the pertinent dis- 
tance being less than the required one-quarter mile, as shown by accurate and 
detailed engineering surveys based on actual measurements. 

32. Defendant cannot now file an application with the Board of Zoning Ad- 
justment under the amendment for permission to operate its commercial adjuncts 
as an apartment house, without knowingly making a false statement and frau- 
dulent application. 

33. On the merits, the food store application is unrelated and irrelevant 
to any application concerning the hotel commercial adjuncts and those adjuncts 
could not meet the financial support requirements of the amendment of Novem- 
ber 3rd, 1954. | 

34. There has at no time been any decision, determination or advice by 
or from any official or official body or board of the District of Columbia that 
the transient use of the project, as hereinbefore stated, is no longer "required 
by the zoning authorities of the District of Columbia as a prerequisite to com- 
mercial use of the commercial facilities," (Exhibit B to the complaint), and 
this being so, the Federal Housing Administration approval of August 22nd, 1952, 
permitting such transient use cannot validly be withdrawn or rescinded. 

35. Any listing of the project as a hotel has been with the knowledge and 
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acquiescence of the Federal Housing Administration. 

36. Nothing has happened or occurred since August 22nd, 1952, to permit 
the Federal Housing Administration approval of the aforesaid transient use of 
the project to be withdrawn or rescinded, and the purported withdrawal or res- 
cission, together with the cease forthwith order of April 20th, 1955, (Exhibit J 
to the complaint) is unauthorized, invalid, and in violation of defendant's lawful _ 
rights. 

. WHEREFORE, defendant prays that judgment be entered dismissing the 
complaint. 


/s/ WILLIAM E. LEAHY 
821 15th Street, N. W. 
Washington, D. C. 


/s/ ELLIS LYONS 
1021 Tower Building 
Washington, D. C. 


/s/ JAMES M. McINERNEY 
1317 F Street, N. W. 
_ Washington, D. C. 


[ Filed April 22, 1957] 


PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE 

The Commissioner of the Federal Housing Administration seeks in this 
action to enjoin the defendant Rock Creek Plaza, Inc., from operating a multi- 
family housing project, situated at 3636 Sixteenth Street, N. W., known as The 
Woodner, as a hotel in violation of the National Housing Act, as amended, 
12 U.S.C. 1702 et seq., and the regulations issued thereunder. 

The defendant corporation, organized under the laws of the State af Mary- 

_ land, was created for the purpose of participating in the housing program 

under Section 608 of the National Housing Act, as amended (12 U.S.C. 1743). 
In accordance with the purpose of the said Housing Act, the defendant 
borrowed approximately $10,000,000 of Federal Housing Administration 
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insured funds to build The Woodner. When the project was under way, the 
defendant claims that it learned for the first time that, under the zoning reg- 
ulations of the District of Columbia, the so-called "commercial adjuncts", 
included in the plans previously approved by the Feder al Housing Administration, 


could not be used unless a hotel license was obtained for the premises. 

In order to permit the use of the commercial adjuncts by The Woodner, 
the Federal Housing Administration agreed to permit transit rentals, limited 
to 250 apartments, provided however, that such per mission would be effective 
only so long as the conditions agreed to by the defendant, to induce favorable 
Federal Housing Administration action, were complied with. 

The plaintiff contends that certain of these conditions have been breached 
in that: 

1. Defendant has advertised as a hotel; and 

2. Defendant has used bellboys. | 

Plaintiff contends that it was further agreed that the permission to rent 
to transients would be effective only as long as defendant required a transient 
permit from the zoning authorities of the District of Columbia in order to 
operate commercial adjuncts. Plaintiff claims that the zoning regulations 
have been amended to permit defendant to operate its commercial adjuncts as 
an apartne nt house and that the duly authorized Board of Zoning Adjustments 
has so determined in a proceeding brought under part II of Section XXII, 
par. 33 of the Zoning Regulations of the District of Columbia. 

The defendant denies that it has violated any of the conditions contained 
in the agreement to permit transient rentals, and alleges that it is not per- 
mitted under the existing zoning regulations to operate the commer cial 
adjuncts without a hotel license, and contends further that if any violation af 
the conditions of the agreement to permit transient rentals did occur such 
violations were with the knowledge and approval of the Federal Housing 
Administration. In addition, defendant relies upon Section 513(b) of the 
National Housing Act of 1954 which exempts from its interdiction Section 608 





20 
projects which had secured written permission from the Federal Ha sing 
Administration to rent to transients prior to May 28, 1954. 


STIPULATIONS 
The parties have entered into the following stipulations of fact: 


1. Norman P. Mason is Commissioner of the Federal Housing Administra- 


tion and for the purpose of performing his duties resides in the District of 

Columbia; 
2; Ian Woodner at all times pertinent hereto was president of the defen- 

dant corporation and a member of the board of directors; . 

3. Jonathan Woodner Co. was a contracting company employed to erect 
The Woodner for the defendant corporation; 

4. The mortgage loans to the defendant corporation referred to in the 
complaint and answer have not been repaid and the Federal Housing Adminis- 
tration remains the insurer, pursuant to Section 608 of the National Housing 
Act; 

5. Each document attached to the complaint as an exhibit is a true and 
authentic copy of what it purports to be and such documents may be received 
in evidence with the same force and effect as the originals subject however 
to the same objections as would be applicable were the originals offered; and 

6. The authenticity of each of the following documents is conceded and 
copies of such documents may be offered in evidence with the same force 
and effect as the originals subject however to the same objections as would be 

“applicable were the originals offered: 


Correspondence 
Date _ From | To" 
10/5/51 Thomas C. Barringer, Jonathan Woodner Co. 
FHA 
2/1/52 Thomas C. Barringer Jonathan Woodner Co. 


5/29/52 Rock Creek Plaza, Inc. Thomas C. Barringer 


A & 2 & QB. 
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Date From To 

6/23/52 Thomas C. Barringer Wallace Holladay 
7/1/52 Thomas C. Barringer Jonathan Woodner Co. 
7/31/52 H. Loy Anderson Thomas C. Barringe 
8/15/52 Rock Creek Plaza, Inc. Clyde L. Powell 
9/23/52 Rock Creek Plaza, Inc. Thomas C. Barringer 
9/24/52 Thomas C. Barringer Wallace Holladay 
10/3/52 Jonathan Woodner Co. Thomas C. Barringer 
12/10/52 Jonathan Woodner Co. Irving. Trust Co. 
12/24/52 Clyde L. Powell Rock Creek Plaza, Inc. 


—_ 
- 


ery ee SP eS PS 


Project Documents - Section I 


Surveyor's Report, Section 1 

Application for Mortgage Insurance 

Supplement to Mortgagee's Application for Insurance. 
Commitment for Insurance 

Mortgagor's Certificate 

Mortgagor's Certification 

Request for Endorsement of Credit Instrument 
Information on. Section 608 Rental Projects 


.. Rental Schedule and Information on Rental Projects (Secs. I, Il) 


Request for Final Endorsement of Credit Instrument 


Project Documents - Section I 

1. Surveyor's Report, Section II | | 

2. Application for Mortgage Insurance, and Supplement — 
Commitment for Insurance ) 
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Mortgagee's Certificate 

Mortgagor's Certificate 

Mortgagor's Certification 

Information on Section 608 Rental Projects 

Request for Final Endorsement of Credit Instrume nt 


ee 


Miscellaneous 


1. Certificate of Incorporation - Rock Creek Plaza, Inc. 

2. Architect's Agreement 
/s/ Edward Bennett Williams 
/s/ Frank L. Ball 
/3/ Max L. Kane 


[Filed April 22, 1957 ] 
PRETRIAL STATEMENT OF DEFENDANT 


This defendant is the owner of the Woodner Apartments (Section I) at 
3636 Sixteenth Street, N. W., Washington, D. C. This apartme nt building was 
erected beginning in 1949 in two contiguous sections and Federal Housing 
Administration insured the mortgage loans on each section under the pro- 
visions of section 608 of the National Housing Act. Prior to construction, 
both the Federal Housing Administration and the District of Columbia 
authorities approved all of the plans and specifications for this building, 

- which plans and specifications clearly showed that there were to be commer- 
cial facilities in the buildings. After the closing of the loan commitment and 
construction was under way, the District of Columbia authorities for the first 
time called to the attention of the defendant corporation the fact that it: would 
require that a hotel license be issued to the defendant corporation before 
occupancy of the commercial facilities would be permitted. Joint efforts were 
made over an extended period of time by the Federal Housing Administration 
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and the defendant corporation ot persuade the District of Columbia officials 
to allow the use of the commercial facilities within the apartment project 

as had been contemplated without the necessity of a hotel license. After 
these efforts failed, the Federal Housing Administration on August 22, 1952 
gave its approval to the defendant corporation to use 250 apartments for 
transient accommodations, thereby making the defendant corporation eligible 
for a hotel license and further making it possible to procure an occupancy 
permit for the commercial facilities. Relying upon the specific written ap- 
proval by the Federal Housing Administration, the defendant converted and 
furnished at a cost of Six Hundred Thousand Dollars ($600,000.00) 250 apart- 
ments for transient use. 

The same situation that obtained at the time that this per mission was 
granted by the Feder al Housing Administration exists today. The defendant 
is not eligible to operate commercial facilities within this apartme nt project 
without a hotel license. Specifically, the defendant does not qualify under the 
provisions of Part II of Section XXIII, paragraph 33 of the Zoning Regulations 
of the District of Columbia and, therefore, the Board of Zoning Adjustment 
has no jurisdiction to permit the operation of commercial facilities within 
the Woodner Apartment Building unless it has transient accommodations. 

The defendant has not breached any of the conditions upon which the ap- 
proval of the Federal Housing Administration for the operation of transient 
accommodations was granted. Everything that the defendant has done in the 
operation of the transient accommodations has been with the knowledge and 
acquiescence of the Federal Housing. Administration. 

Section 513(b) of the Housing Act of 1954, enacted after permission was 
granted to the Woodner Apartment to operate transient accommodations, 


specifically exempts from its interdiction those 608 projects to which per- 
mission had been given by the Administrator for the operation of transient 
accommodations prior to its enactment. 

/s/ Edward Bennett Williams 
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[ Filed April 22, 1957] 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE 


The Pltf., Commissioner of the Federal Housing Administration, claim- 
-ing that the housing project at 3636 16th Street, N. W., known as The Woodner 
is being operated as a hotel in violation of the National Housing Act, as 


amended and the regulations issued thereunder, sues the deft. corporation seek- 


ing injunctive relief. 

There is hereto appended a statement setting forth the respective conten- 
tions of the Pitf. and the Deft. In addition thereto, there is appended a fuller 
pretrial statement on behalf of the Deft. alone. 

The stipulation of the parties are set forth on the 3rd and 4th pages here- 
to appended. 

This case is not to be set for trial before May 23, 1957 but may be set 
for that day. 


/s/ Max L. Kane 
ATTY. FOR PLTF. 


[ Filed July 31, 1958] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


NORMAN P. MASON, 
Commissioner of the 
. Federal Housing Administration, 
Plaintiff 
Vv. Civil Action No. 3017-55 
ROCK CREEK PLAZA, INC., 
Defendant 
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53 HENRY B. PARIS 


* * * * * * KK * 
DIRECT EXAMINATION 
BY MR. EARDLEY: 
Q. Will you state your full name for the record? A. Henry B. Paris. 
* * *£* *©* © &* © * 
Q. What is your occupation, Mr. Paris? A. I am the manager at the 
Woodner. 
if Q.. How long have you been so employed? A. Since June of 1951. 
< Q. Are you the manager for the entire premises there? A. Well, yes, 
sir. 
MR. EARDLEY: Your Honor, we are calling Mr. Paris pursuant to Rule 
43-B of the Federal Rules of Civil Procedure, as the managing agent of the de- 
fendant. | 


61 BY MR. EARDLEY: 
Q. Tellus, Mr. Paris, where the Transient Rentals occur? Are they in 
-Section A or Section B? A. In Section A. 
Q. And how many apartments are there altogether in Section A? A. You 
mean totally in that section? 7 
Q. Yes. A. I would have to actually go to the records to see. 
* aK x * * * * * 
62 Q. How many apartments are there altogether in the Woodner? A. Eleven 
hundred and thirty-five. | | 
Q. But you are not able to tell us how many in each section? A. Well, I 
do not know exactly in each section. I could roughly give you an estimate on it. 
Q. Let’s have an estimate on it for No. 1. A. Well, there is about 600 
in A and 635 or 535 -- whatever the total -- in B. 
Q. All right. Now how many of the apartments in Section A are presently 
63 being rented to transients? A. You mean as actually occupied ? 
Q. Available, Let’s make it. A. There is 246. 
Q. How many apartments in Section A are furnished by The Woodner? A. 


246. 








.26 


Q. 2467 A. Yes. 
Q. The difference. between 246 or whatever the actual number is, and 
600 -- whatever it is, is occupied by permanent tenants on a. month-to-month 
lease? A. Yes, yearly leases. 
Q. Yearly leases, is that right? A. Yearly, or month-to-month. 
Q. The Section 2, so-called, is leased entirely to persons on a yearly 
lease ?. A. Yes, sir. 
x x* * * + * * * 
Q. What is the rental which is presently charged to people in The Woodner 
who are staying over night? A. What is the rental charged? 
64 Q. Yes. | 
MR. BALL: I do not like to object at this point but I can’t see how that 
could be relevant to this case, the charge for transients. This is a question of 
whether or not we must file application with the District of Columbia Zoning 
Beard. 
THE COURT: Well now, they claim you are using it as a hotel and you 
say you are not. 
MR. BALL: We say we are using it for transients in accordance with per- 
‘mission granted. | 
‘THE COURT: Objection overruled. You may answer. 
THE WITNESS: Up to nine dollars for a night. 
BY MR. EARDLEY: 
Q. And this.is for an jndividual? A. An individual. 
Q. And when they have a bedroom, what do you charge? A. We have 
-rates at $15 for that. That is a living-room and bedroom. | 
Q. And if more than one person. occupies the room, do you have an addi- 
tional charge ?.A. There is an additional charge. | 
Q. What do you charge for two persons in an efficiency apartment? A. | 
It would run actually about three dollars more over the other rate. | 
65 Q. About $12.00? A. About $12.00. 
Q. And $18.00 for two persons? A. And one bedroom yes, sir. 
Q. I see. Are these the rates which have been followed since your em- 
‘ployment as manager? A. Well, there have been changes in it. There have 
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been various changes, some changes in.those. rates. 

Q. Well,. have you ever gone above $15 for a single ? A. Not for =~ you 
mean ? 

Q. One individual for a bedroom? A. Above that? 

Q. Yes. A. Well, yes, it has been as high as $18 and $20. 

‘Q. For one person in an apartment? A. Yes. | 

Q. How many of your transient rooms are now occupied? A. You mean 
on monthly ? | | 

Q. No, I mean transient. You have. 246 available. How many do you have 


+ 


in.there now’? A. Occupied at present ? 
Q. Yes. A. Well, that fluctuates, sir. You mean as of last night, or -- 
“66 Q. Well-- A. They rent, I would say, about. 60 per cent. | 
Q. Sixty per cent? A. Roughly that. 
Q. In other words, 40 per cent. of your space is vacant on the average ? 
A. Well, it varies. 
x * *&£ FF KH KH KK € 
Q. Well, now, sir, is this testimony, based upon any study of the records 
or are you just estimating? A. Well, I have not studied the records that close- 
ly. It. varies. If it was at any single time or any single night, I might be able 
‘to answer that more accurately. | 
Q. Did you have anything to do with the rental housing occupancy report, 
preparing of that? A. No, sir, I didn’t. | | 
Q. You do not know anything about it? A. No, : sir. 
67 ‘Q. Identify on the map, if you will,-the principal entrance of The Wobd- 


id ner, just mark-an ‘‘X’’ down there. Is that.the entrance fronting on 16th.Street ? 
A. Yes, sir. | | ee eg 
. THE COURT: That.is the one that has the. circle aa 2. 
~ THE WITNESS: Yes, your Honor. 
-BY MR. EARDLEY: | : 
Q. Do the.tenants for both sections 1 and 2 use. that entrance ? A. They 


do. | 
.Q. Is.its nearest business district 14th Street? A. I think. so. 
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Q. Do you employ bell boys at that place? A. We have service. boys 
there,.yes, sir. | : 

Q. Well,-what is. the aes aes, between. service ‘bove and bell boys? A. 
‘Well, we have:no bells. The service. boy is there to give service to help the 
tenants in with their packages and so forth and to run various errands for them. 

Q. You mean that these service boys service not only the. hotel guests 

but the apartment residents? A. Oh, yes, sir. 
68 Q. Do they assist in haneling the luggage of transient. guests? A. They 
do both. 

Q. They do both? A. Yes, sir. 

Q. Do you call them service boys? Or, do you call them bell boys. in 
-your. records? A. We. actually call them service boys. | 

Q. And when did you start using the term ‘‘service boys’?? A. Well, we 
have always considered them as service. boys. 

‘Q. Well, you have not always. called them service boys, have you? A. I 
-have. I do not know what other people may call them. | 

Q. Well, if a guest comes in and asks for somebody to help him, a bell 
‘boy. to help him with. his luggage, he gets a service boy,.is that it ? A. Yes, sir. 


* * * £ & k * 


Q. How long have you employed these service. boys? A. How long have 


69 we. had them? Yes. We have had them practically since we have opened . 

the building. | 
Q. Do. you have anything to do with.the advertising of this place ? A. Ido = 

not, sir. | . 
.Q. Nothing at all? A. No, sir. | . e 
Q. Who handles that? A. Well,usually the general manager would handle 

ie | an a : P 
Q. Who is the general manager? A. Mr. Jason is at. present. : 
Q. Are you aware of the fact. that The Woodner is.listed as a hotel in the | 

Yellow. Section.of the Telephone book? The current Telephone book? A. No, =, 

I am not. } 


Q. You are not familiar with that? A. No,sir, | » 
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Q. Do you know. whether or not there are more efficiency apartments in 
Section 1 relatively than in. Section 2? A. I think they are about equal. I am 
not sure, but I think they are about equal. There may be a few more in.Section 
10 A than in Section b. | 

Q.. Well,.how many are there in Section A? A. I do not have that figure 
broken down. | | | 

Q. How many of the 246 apartments available. to transients are efficiency 
apartments? A. About 150. | 

Q. And the others are equipped with a bedroom, is that it? A. Yes, sir. 

Q. Is.this based upon a count or are you just guessing? A. No,. that was 
the actual count. | 

Q. Do these apartments come equipped with a refrigerator ? A. Yes, sir. 

Q. Anda range? A. Yes, sir. 

‘Q. And are they all still there? A.I am sure they are. 
MR. EARDLEY: That is all. | 
CROSS EXAMINATION | 





BY MR. BALL: 


* *£* * * *£* © * * 


73 Q. Now, is the operation of both sections -- and in the operation of The 
Woodner, I am speaking of both sections as you operate them together - is there 
any essential difference in the operation as it is this day than it was on the day 
that it began to fully operate on January 20, 1953? A. No, sir. 

Q. Is there any difference in the servicemen between that date. and this 
date? A. Other than probaly more being added as the building was opened, no 
difference. _ 

Q. Is there any difference between the services| those servicemen,. as you 
call them,. perform for the permanent tenants.and the transients ? A. No,. sir. 

-74 : Q. What type of elevators do you have.in the. building ? A. | Self-service. 

Q. Howmany banks are there? A. There are. two. banks of four, making 


a total of. eight. 
Q. Andwhere are they located with respect.to the two different. iia ok ? 


A. Four is in A building and four is in B. 





Q. I believe that is all. 
MR. BALL: That is all..Excuse me. Just one more. quéstion, 
BY MR. BALL: 
Q. Mr. Paris, you were asked to bring some records. here. for the Govern- 
ment this morning. Did you bring them? A. Yes, sir, I did. 
REDIRECT EXAMINATION 
BY MR... EARDLEY: 
* * * * * *&* K& * 
—% Q. Isnt it a fact that prior to your employment here,. you were a hotel 
manager? A. Well, I have worked in hotels ‘before then -- apartment hotels. 
Q. Well, just give us a brief. history. of what your employment was before 
' this?. A. Well, it was mostly hotel work, in the accounting. The last. position 
was at the Sheraton-Park or Wardman Park, it then was called. My capacity 
there.was as manager, and in apartments, and hotel accommodations. 
Q. Is it not a fact that a hotel manager is paid more than an apartment- 
house manager? A. I can’t answer that, sir. | 
Q. Well, is that. because your experience has been limited to hotels? A. 
Oh, I just do not have that knowledge. I could not answer it for sure. vs 
76 Q.- Well, have you been an apartment-house manager? A.A combination. 
Q. Have.you ever managed an apartment-house alone? A. No, sir. . 
Q. You have always been connected with apartment-hotels, or a hotel? 
A. That.is right. 
x» *&* *&* & &* *& K * 
THE COURT: Do.these boys that. you say you hire. wear uniforms ? 
THE WITNESS: Yes, they have uniforms with just a ‘“W”’ on them, your 
Honor. They are in uniforms. 
THE COURT: Now, from the rooms, the guests, both permanent and other- 
‘wise, they, have some connection for telephoning downstairs, do they ? 7 
THE WITNESS: Yes, they do. _ 
‘THE COURT: These boys, what service do they render to the permanent 


guests ? 
‘THE WITNESS: Well, they carry their bags in when they drive up in taxi- 
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cabs, or their groceries. They handle quite a few of their groceries and any 
heavy packages that they can help them with. | oe 
MR..EARDLEY: There is one more question. 
BY MR, EARDLEY: 
Q. How many of these service boys are there? A. They total about 
eight. | | 
Q. Are you experienced enough in the. hotel. business to know how many » 
78 bell boys are ordinarily required per 100 guests? A. I am not, no,.sir. 
* * * * *& *& & *) 
RECROSS EXAMINATION 
BY MR. BALL: . 
Q. Mr. Paris, you said you had eight servicemen. How many on duty at 
any one shift? A. Three. 
Q. Are they on 8-hour shifts? A. Yes, sir. 
Q. And the total of eight means all that you have employed, is that cor- 
rect? A. That is right, sir. 
79 MR. BALL: I think that is all. Just one more question. 
BY MR. BALL: 
.Q. Do you know the number of people who live|.in both sections of The 
Woodner, all told, the person count there, of permanent? I know you can’t fig- 


ure transients except by percentage of occupancy. A. Roughly about 2,000. 


*¥* * *£©* © *€©* & K * 


80 IAN WOODNER | 
. 5 * * * *¥* * * * 
DIRECT EXAMINATION 
BY MR. EARDLEY: 
Q. What is your. name, please? A. My name is Ian-Woodner, spelled I-a-n. 
_ Q. Are you the president of the defendant corporation? A. I am presi- 
dent of Rock Creek Plaza. | 
Q. And how long have you been so employed ? A. Since its formation. 
_ MR, EARDLEY: We.are calling Mr. Woodner under Rule 43-B, Federal 
Rules of Civil Procedure, as an officer of. the defendant corporation. 
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BY MR..EARDLEY: 

‘Q. Are.you also connected in.some.way with the Jonathan Woodner Com- 
pany? A. ¥es, sir. _ oe - 

Q. In what capacity? A. President. 

- Q. What is the business of the Jonathan Woodner Company? A. Jonathan 
Woodner is 2 construction company and a management company. a 
«81 @. The Jonathan Woodner Company constructed Rock Creek Plaza, Inc., — 

an apartment hotel, did it not? A. It constructed Rock Creek Plaza, Inc.,-build- 

ing. | 
Q. All right. Who. owns the stock in the Rock Creek Plaza, Inc? A. Ship- 
ley Corporation. 
Q. And are you the owner of the majority of the stock of the Shipley Cor- 
poration? A. Iam. 
-Q. Are you also the owner of the land on which Rock Creek Plaza’s build- 
ing. is located? A. I am. 
.Q. Kindly identify Wallace Holladay? A. Wallace Holladay is an archi- 
_ tect that worked for the Jonathan-Woodner Company. | 
Q. Was he an officer of the Jonathan Woodner Company ? A. No. 
Q. Employed solely as an architect? A. As an architect and helping in 
supervision of construction. 
Q. Does the Jonathan-Woodner Company now have anything to do with the 
-$2 operations of The Woodner? A. No. 
.Q. Who is Edward Jason? A. He is presently the general manager. 
Q. Of the -- A. Rock Creek Plaza, Inc. | | 
Q. And at one time or is he still vice president? A. I believe he is still 
vice president. I am not certain, but I believe he is. | _ 
-Q. He has been connected with your organization from the inception, has 
he not? A. Well, no, not from the inception but I would say from around 1948 
or so. 
* * + *£* © *& & *. 
83 Q. Now, Mr. Woodner, tell us when you first learned that under the Zoning 
_- regulation it would be.necessary for you to qualify as.a hotel,.in.order to operate 


 ¢ » B&B - 
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the commercial adjuncts? A. In the first part of 1950 is when I learned about 
. : é ams 
.Q. The first part. of 1950? A. Yes, sir. 
Q. As a matter of fact in the first part of 1950 you filed an application 
‘with the Zoning Commission, did you not,-for operation of hotel adjuncts ? A. 
-84  - Application was filed not by me, but by Mr. Edward Jason who, at that 
time,-held title to the property -- to the land, ra 
Q. Was Mr. Jason at that time an officer of Rock Creek Plaza, Inc.? A. 
I do-not know. He may have.been. This application, I believe,-was filed by him 
beeause he was then the owner of the land. 
* * *£ * * &£ & F 
87 DIRECT EXAMINATION (Cont’d) 
BY MR. EARDLEY: 
Q. Mr. Woodner, I call your attention to Plaintiff’s Exhibit No. 42, which 
is Appeal No. 2601, dated January 30, 1950, and ask you whether or not you are 
familiar with that appeal? A. I am familiar with the substance of the appeal, 
-but not this particular document. | 
.Q. Well, did you know at that time that Mr. Jasen and Mr. Holladay were 
88 going to file this appeal? A. They were -- yes. 





Q. And this was done with your permission; was it not? A. With my 

_knowledge and permission. | 
* * *&* * KF * * 

Q. Did you appear at the hearing yourself? A. No, sir 

Q. Were you familiar with the documents that were filed in Boppank of 
the appeal? A. No,.sir. 

-Q. Then is it your testimony that all you know is that you authorized an 
appeal to be filed in January 1950 for permission to establish as adjuncts to 
the Rock Creek Plaza Hotel one,drug stand, including soda fountain;.two, _ 
florist shop;.three, barber shop; four, beauty parlor; five, pressing and tailor- 
ing establishment;.and six, cigar and newstand ? A. As hotel adjuncts. a 

-Q. You knew that that appeal was filed for. that purpose? A. Yes, sir. 


* * * *£ *& *& & 
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‘89° - Q. I call your attention to a letter dated February 23, 1950, which. is 
marked Plaintiff’s Exhibit 42,.for. identification, and ask you whether or not 
that ruling came to your attention? A. Yes, this did. 
-Q. You knew about. that? A. Yes. Yes,.sir. 
. MR..EARDLEY: We. offer the Plaintiff’s Exhibit 42. 
-90- -.. THE -COURT: Have you examined it, Mr. Ball? 
MR, BALL: Yes,.if Your Honor please. 
THE COURT: Admitted. 
*¥* * *&* © &* &* KF 
91 BY MR. EARDLEY: 

.Q. The document which you have identified, which is 42, is a letter from 
the Director of Planning of the Zoning Board to Mr. Edward Jansen, who, pre- 
sumably, is Mr. Edward Jasen; isn’t that correct? A. Yes, sir. Oe | 

Q. And in this document it states that: The Board of Zoning Adjustment 

. has granted your appeal for the operation of these hotel adjuncts and it is.con- 
ditional upon your securing a hotel license. | 

So that as of that date, at least, you knew that in order to operate the com- 
mercial adjuncts you were going to have. to secure permission not only from the 

92 District Zoning Board, but from the FHA to operate a hotel; isn’t that cor- 
rect? A. Well,-the letter doesn’t mention FHA;. but when that. letter was brought 
to our attention, I believe -- I don’t know how soon afterwards, the FHA was 
asked to permit the conditions to meet that requirement. * : 

Q. Well, now, Mr. Woodner, just tell us with a little more precision when 
it was that you first advised FHA that it would be necessary for you to. operate 

‘ transients in order. to use the commercial space? A. I can’t. tell you with pre- 
cision because I did not do it. I am sure it was during the year 1950. 

‘Q. Were you consulted at the time the answer to the Government’s. com- 
plaint was prepared ? A. Answer to which Government complaint ? 

Q. The. complaint on file in this case. A. Yes, of course. 

‘Q. Now, in your answer, you state in Paragraph 8: “That when Rock 

Creek Plaza Section 1 was nearing completion,-the Defendant did learn for ‘the 
first time that the projects would not: be permitted the use of commercial ad- 


juncts.’’ 





y's 


y 
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* 
Q. Iam asking you whether you assisted in the preparation of the answer 

with this statement in it? A. That statement is incorrect. | 
Q. Let me first lead up to it this way. When did the Rock Creek Plaza, 

Inc. Section 1 near completion? A. Why,. it was near completion, I would say, 


toward the end of 1952. No, 1am sorry. Toward the end of 1951. 1 believe you 





can ascertain that from the amounts of money paid out by the mortgagee on suc- 
cessive dates;.and I believe toward the end of 1951, my guess is that probably 
eighty per cent of the money had been expended already. | 

Q. -AndI suppose your answer would be the;same with respect to Para- 


graph 20,-which reads: ‘It was not until after the closing of the loan.commit- 


ment and-when the project was nearing final. cera laPizah that the District of Co- 


still under way;.isn’t that correct? A. No, sir. 


| 


_ lumbia authorities required not only a hotel license but that 250 apartments be 


made available. *? A. Yes. The 250 apartments were made available with a 


discussion with the Zoning Board toward the middle of 1952 in order to get them 


to reduce to the greatest extent possible the number of living units which 


would accommodate the. 600 transients which they considered necessary to sup- 


port.the commercial space within this building. I did attend that conference. 
Q. That isn in answer to the question. A. Yes, it is an answer, because 
it was in 1952 when the 250 units were determined. | | 
Q. Well,-the fact is, as you now concede, -that you knew about this require- 
ment concerning hotel licenses long before the completion of the project. Asa 
matter of. fact, Mr. Woodner, you knew about it when the excavation work was 


* * *&* * © KF * 

BY MR. EARDLEY: 

.Q. Calling your attention to Plaintiff’s Exhibits 48 and 49, which are ap- 
plications for insurance of advance of mortgage proceeds, and I refer now to 
48, and call your attention to the last page thereof, and ask you if it isn’t a fact 
that this document shows that as of January 30, 1950, the excavation for Sec- 





tion No. 1 was ninety per cent complete and that there had been no other type 
.of work on the project at that time ? A. Well, there had been considerably more 
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money expended up to that time than shows on this sheet. 
Q. The question relates to the progress. of the. work, not the amount of 
money. A. Yes. | | 
Q. The question was whether or not the document shows that as of January 
'30,.there was ninety per cent of the excavation on.Section 1 and no other work? 
A. That is correct. On this one. | | 
Q. Now,.calling your attention to Plaintiff’s Exhibit 49, for identification, 
‘I will ask you whether that document doesn’t show that as of January 13,. 1950, 
- 97 the excavation on Section 2 was ninety per cent complete and the concrete 
walls and footings were nine per cent complete, and there was no other construc- 


—l BS LL er ft Ke ek mehlUlUrK lO! 


tion in progress? A. That is correct. 

-‘Q. Is that correct? A. Yes, sir. 

Q. So that at the time that you first discovered,.according to your testi- 
mony, that you had to have a hotel license,.the building was just starting; wasn’t 
it? A. Well, I wouldn’t say that. We had been under way for approximately 
since September. _ 

Q,. Isn’t it a fact, Mr. Woodner,.that it wasn’t until the early months, I 
should say January of 1952, that you first called FHA’s attention to this fact which 
you had discovered in January, at least, of 1950? A. I wouldn’t say that is cor- 
rect at all. | 

Q. Well, let’s get the correct statement. When was it you first advised 
FHA of the facts which you knew in January 1950? A. I don’t know when they 
were advised because I wasn’t handling that particular matter. | | 

‘Q. Who was handling it, Mr. Woodner? A. Mr. Holladay. 

Q. Anybody else? A. I think primarily it was Mr. Holladay. AndI am 

«98 positive that he had -- | 

Q. What was Mr. Holladay’s function at that time? A. I would say that 

he was the architect and more or less in charge of the general construction for 
.the company. | ; 

Q. When was it that you,.personally,.first learned about this hotel prob- 

lem? A. When Mr. Jasen was requested to make the application for the transient 


units. 
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Q. Who requested Mr. Jasen to make the application ? A. | I imagine | 
consultation between Holladay and myself and Mr. Jasen. — - | 
Q. When did you first employ Mr. James Wilkes? A. Oh, I believe 
we employed him around 1946, or so. | _ 





Q. And when did you first consult him with respect to your proposal to 
erect the apartment which is now known as the Woodner Apartment Hotels:? | 
A. I imagine -- I am not certain, but I imagine around 1949. | 

Q. That was when you first contemplated the project; wasn’t it? A. When 
-we first purchased the land,.yes,. sir. 

Q. Mr. James Wilkes is, if 1 am not mistaken,.one of the leading attorneys 





. -on real estate in this town? A. Yes,.sir. 
Q. And doesn’t he have a general reputation of being as knowledgeable as 

anybody in town on the question of zoning? A. Yes, sir. | 

Q. Mr. Wilkes did never at any time until |1950 advise you that you would 


_have to get a hotel permit to operate the commercial adjuncts? A. Not to my 


‘knowledge. 


-Q. Well then, let me ask you this: How did it first come to your attention 


. that you had to have a hotel license? A. It.came to my attention through Mr. 


Holladay. 
-Q. Mr. Holladay advised you of.the fact? A. Yes, sir. 
Q. And when was that? A. I would say in'the first part of 1950. 


* * * *&* * © | *¥ 


102 Q. .... How long have you been an architect? A. Thirty years. 


. 103 Yes,.sir. 


Q. Have. you ever had any past experience, before 1949, with FHA? A. | 
Q. Had you ever built any projects under the National Housing Act? A. 

Yes,.sir. | 
Q. AndI presume you are familiar with the National Housing Act? A. 

Why, I am familiar with the general terms of the conditions of 7 mortgage. amounts, 


-and space requirements, and planning, and things like that, yes, sir. I have never 


read the complete Act, if that is what you mean. 
Q. No. And you knew that this Act was designed to accommodate persons 
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_ returning from the war who desired sapidenees ? A. Yes, sir. 
-Q. Knowing that this was an act designed only for the encquragement of 
apartment. buildings,.why was it that when you learned that you couldnt put up 
Only an apartment, you didn’t go to FHA to find out if. they would give you. a,waiv- 
er of the general requirement? A. Well, the reason is probably that I don’t. be- 
‘lieve there is any prohibition in the FHA giving us this permission; and I learned 
daring the course of time that many FHA projects, or certainly some of them 
had previously rented their space on a transient basis,.and I believe there are 
quite a few examples with FHA knowledge. | 
104  .Q, Let me ask you when it was that you first learned that there had been 
exceptions to the rule? A. Well, I can’t place it in time, but I imagine during sa 
1950 in general discussion. 
Q. Now,.as a matter of fact,you learned this from consulting with your 
lawyers; did you not? A. No, consulting with people in general who knew the 2 
FHA. I don’t believe any lawyers entered this picture until a year after this. 
Q. Would you give me the name of any apartment that was given permis- 
sion to operate as a hotel in 1950 or 1951 or 1952? A. Well, I don’t know that 
-any. of them had been given written permission; and I don’t know the names of 
any particular projects; but I can assure you that there are many of them and 
there are many people who do know this, many FHA projects that had been run- 
ning on transient basis or motel basis and in various parts of the country pre- 
vious to this time. a 
Q. Then dol properly assume from your answer that when you learned 
-you had to have a hotel license, you felt it was. of no consequence because FHA 
either had no right to stop you from operating a hotel,.or. they wouldn’t. stop. you 
from operating ? Awl didn’t feel it. had a material consequence, because, first 
105 of all, I didn’t feel. that -- I felt that first of all the. basic: concern. of the 
-FHA was security for its financial. obligation to the. lender, And anything that 
would preserve that would not be detrimental to their interests. And,.as a mat- es 
ter of fact, I don’t believe it has been until the National Hotel Association, in 
-the. last three or four years, have been making a concerted drive a the 
various agencies of the Government. 
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Q. Welt then, I understand that you were nof familiar with the fact that 
under FHA policy, practice. and directives, transient rentals were prhibited in 
-Seetion. 608,:and other allied operations ? A, I was-not, no, sir. 
: * hal * * ae * * | K 

107 _Q, Calling your attention to Plaintiff’s Exhibit 50,-for. identification, I 

ask you whether or not it bears your signature 2 A. Yes, sir; it does. 
+ Q- All right. Now, I call your attention to the fact that this. is anAppli-_ 
cation for Projections Beyond the Building Line, which was filed September 26, 
*49, and which states that the use. of the buildings was for an apartment and | 
hotel. I ask you whether or not you didn’t know at least by September 1949. that 
you were going to have to use the building for a hotel? A. No, sir. 

Q. Why was it, then, that you inserted the use of the building as an apart- 
ment and a hotel? A. Well, we might have been -- I don’t know the particular 
: reason why it was. Because if this building had been planned as a hotel,-it.cer- 

tainly would not have. been planned this way. | 
108 .Q. Mr. Woodner,.confine yourself,-please, to answering the. question and 
not arguing with me. Do you know why you put. in the language .in.Septemher 
of 1949,. apartment and hotel, if you were only planning an apartment? A. I 
don’t know if I prepared this particular application here. I signed it. It was 
probably in connection with a group of plans which were submitted for a build- 





~ ing application. 


* * * * * * * & | * 

114  Q. Calling your attention to Plaintiff’s Exhibit 29, which relates to Sec- 
tion 1, I point out that on January 30,.1951, this information was furnished, and 
I will ask you whether or not you indicate. in that information to FHA any in- 
tention to rent either furnished apartments or to rent to transients? A. With- 
out making a reading of this thing, I would say,.offhand, that it indicates that 
it is to be rented ona non-transient basis. — 

Q. And in January of 1951,-you had known for a year that you couldn’t 

_rent. it.on a non-transient basis entirely? A. That is not true;. no,.sir;: because 
during the period of time,.as I understand it, from the time the Zoning Board 

e -115 made their requirement in order to get the commercial space occupied, 
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we made considerable effort to have. them relinquish this pertieular requixe- 


ment,. and I imagine -- I think and I am certain, rather, eee eo! d 
many attempts to have. them change. “= 
*, * * * & & & & 4 


124 BY MR. EARDLEY: 

| -Q...Mr..Weodner, I call your attention to plaintiff’s exhibit 53 for identi- 
fication and I will ask you whether or not you are familiar with this appeal No. 
.4000. A. Yes, I am familiar with. that appeal. 

Q. And you authorized it, did you? A. I authorized a seeking of the. right 

to have a foodstore in the building. 
| Q. And I will ask you whether or not you can identify these. two.maps:which 
125 accompanied the. appeal ? | . | | 
* * * * *+ * *& 

_THE WITNESS: Well, I have been told that these maps accompanied the 
appeal. 

BY MR. EARDLEY: 

Q. Have you any doubt about it? A. I have no doubt that they accompanied 
the appeal, But when you say “‘these’’, it is the first time that I have seen these 
maps. | | 

Q. But you checked to find out whether they did accompany the appeal, 

did you? A. No, I did not check. 

Q. Well, you do not know, then? A. No, I have. been told. I have been.told 
recently that these were part of the appeal. | 

Q. By your attorneys? A. Which attorneys? These,.or Mr. Wilkes.who 

-made this appeal ? | 

Q. Well, I do not know. I just want to know whether you challenge. these 
documents or do you accept them? A. I can’ challenge the documents because 
I have. been told by my attorneys that these were part of the appeal. 

126 «=... All right. 

MR. EARDLEY: We offer them. in evidence. 

THE COURT: Is there any objection to these documents ? 

MR. BALL: Just the two pages. | | 
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MR. EARDLEY: Two maps and the appeal. 

DEPUTY CLERK: Plaintiff’s exhibit 53,.55 and 56. 

MR. BALL: If your Honor please, we do not have any objection to that.. 
We would like to, at the time this is offered , have the whole record, if it is 
available. But we have no objection to his offering them piecemeal. 

MR. EARDLEY: I am getting it in. er il This is the appeal. This 
is the hearing. 

THE COURT: But you do intend to produce it all? 

MR. EARDLEY; It is all right here. We have got it all. 

THE COURT: Do you offer 53, 55 and 56? 

MR, EARDLEY: Yes, your Honor. | 

THE COURT: Very well, admitted, 53, 55 and 56. 


(Plaintiff’s exhibits 53, 55 and 56 are received in 
evidence.) 


127 BY MR. EARDLEY: 

.Q. Mr. Woodner, it is a fact, is it not, that #liawtne the appeal a hearing 
was had before the Board of Zoning Adjustment to determine whether your ap- 
peal would be denied or granted? A. Yes. 

Q. And is it not a fact that at that time your attorneys, with your authoriza- 
tion, filed a letter from a Dr. Homer Hoyt, dated November 16, 1954, in support 
of the appeal? A. Yes, sir. | 

Q. And isn’t it also a fact that your attorneys, with your approval, filed a 
memorandum in support of the application, which is plaintiff’s exhibit 57 ? A. 
Well, I do not know what they filed in this application. I know an application was 
made. I do not know the documents that went into a. 

Q. Very well. 

MR. EARDLEY: We offer 54 -- 

THE WITNESS: I might even add further that I do not know this particular 
document because when I was requested whether or not we wanted to make appli- 
cation for a food store, I said, ‘yes, go ahead.’’. And that was virtually my full 
connection with making this particular appeal. _ 

128 MR. EARDLEY: Well, Mr. Ball, do you want to stipylate that the letter. 
from Homer Hoyt accompanied it? 
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MR. BALL: Yes, sir. , 
MR. EARDLEY: We offer that in evidence as plaintiff’s exhibit 54. 
THE COURT: Admitted. 
(Plaintiff‘s exhibit 54 was received in evidence:) 
‘~MR. EARDLEY: The parties have already stipulated that defendant’s ex- a 
hibit 57 was the document filed in connection with the appeal. Parties have also . 
stipulated that plaintiff’s exhibit 58 -- a a 
MR. BALL: We will stipulate the entire record of the Zoning Adjustment q 
Board. If you will produce it, we will stipulate the entire record. . 
THE COURT: Mr. Ball, it has to come in chronology. They are different - : 
papers, They have to be marked in some way. 
MR. BALL: That is right. But, we will stipulate any part of that record 
that he has, as long as the whole record goes in, 
THE COURT: All of this is part of the record, 53, .54,.55, 56, and 57 — 58. 
. MR. EARDLEY: Right. 58 is the transcript of the proceedings at which 
129 Mr. Wilkes and Mr. Glasgow, representing Mr. Woodner, appeared. 
| THE COURT: Admitted. 
(Plaintiff’s exhibit No. 54 is received in evidence.) 

MR, BALL: At that point I would like to be certain that this is the entire 
transcript of the entire proceedings. It is being offered as the transcript of the 
proceeding. | 

THE COURT: Is this all? 

MR, EARDLEY: This is all, and this has been stipulated to already. It is 
late for an objection. 

MR, BALL: I am not sbjecting. I just want to be sure that what we Bune, 
lated to is offered as the entire transcript of the entire proceedings, 

R. EARDLEY: Your Honor, I have gone through the records and all I can 
say is this is the only record of any transcript that I can find. 

MR. BALL: Then we have no objection. 

THE COURT: Sometimes they have hearings down there that they — a 

- transcript of. I do not know whether they always have or not. 

MR..EARDLEY: This is such a record. | 
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MR. BALL: No objection. 
| THE COURT: Very well. 
, 130 BY MR. EARDLEY: | 
Q. Mr. Woodner, at that time which was in November of 1954, you filed 
application for permission to operate a foodstore under the new ordinance which 
we will call Paragraph 33, isn’t that correct? A. I did not. 
- Q. Well, I mean Rock Creek Plaza, Inc. did?. A. I do not know who actu- 
| ally signed it, whether it was they or whether one of their representatives. 
Q. You do not deny it was filed do you? hex No, it was filed, yes. _- 
Q. And you know that at that time your representatives. took the position 
that you were more than a quarter of a mile from the nearest business district ? 
A. I did not know that. | | 
Q. You did not know that? A. No, sir. 
ie Q. You had not read the new ordinance? A. No, sir. 

Q. Did you ever at any other time before or since file any application 
with the Board of Zoning Adjustment for permission to operate your commer- 
cial adjuncts under Paragraph 33? A. No, sir. | 

131 Q. This was the only time? A. If that is the paragraph you are referring 
to. 

Q. That is the one, paragraph 33. A. No, we did not. 

' Q. You have never done it? A. No, sir. | 

Q. You received a letter, did you not, which is in evidence, advising you 
that you were to file such an application? A. Yes, sir. 

Q. And you refused? A. The letter of reply speaks for itself. 

Q. Well, all right. A. Well, if I see the letter, I will tell ae -~ when I I 
say refusal, it can have various degrees of refusal. 

Q. Well, you did not file it, did you? A. I did not file it. 

Q. All right. Now, getting to your agreement which we are considerably 
concerned with here, you or your representatives had a number of oral and writ- 
ten communications with FHA in the year 1952 about the problem of hotel oper- 
ations, did you not? A. Yes, sir. | _ 

132 Q. And do you know of any correspondence of any description between you 
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and FHA on the hotel question, which was written before 1952? A. I'cantt 
speak for certain, sir. 
Q. Well, if you had such correspondence, will you produce it? A. I say, 


I can’t speak for certain. * 
Q. Have you made an effort in preparation for this {case to determine a 
what the facts were? A. I think we made considerable effort, yes, sir. s 


Q. All right, now, did you assemble the correspondence between Rock 
Creek Plaza, Inc., and FHA, concerning the question of transient rentals? A. 
In this particular case the evidence in it was handled by the attorneys. 

Q. Do you know of any correspondence that preceded 1952? A. I don’t 
know of any actual correspondence that has been brought to my attention. I 
have not read all of the correspondence on it. | 

* ss aE * * se %* a 
136 BY MR. EARDLEY: 

‘Q. Mr. Woodner, starting about February, 1952, didn’t you, or your rep- 
resentatives, ask FHA for permission to rent to transients? A. Well, we for- 
mally asked at that time. I think there were many discussions previous to that 
time. 

Q. At which you were not present? A. Generally I was not present. I 
may have been present once or twice. But it does not stay in my memory. 

.Q. Now, was your request for permission to rent to transients granted 
before August, 1952? A. No, sir. | ‘ 

Q. And is it not a fact that FHA from February through August 15 con- 
sistently told you that they were not going to allow you to rent to transients ? 
A. They said they would not. They said, further, they would assist us in ap- 
pearing before the Zoning Commission or representatives to have the Zoning 
Commission or Board change its ruling: And they did so. 

Q. Wasn’t it -- well, strike that. Is it not a fact that in order to secure 
a reversal of FHA’s position, you employed the ex-FHA Commissioner on a_ 
contingent basis to get a reversal? A. Mr. Richards ? 

137.  Q. Frank Richards? A. Yes, sir, Franklin Richards, who was 3 the Com- 
missioner under FHA, decided to leave service and enter the Rental Housing ~ 


~~” 
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field as a consultant and a mortgage broker. 

Q. This was on June 30 of 1952, was it not? A. Approximately that peri- 
od of time. We had this problem. before us, and: ‘he had sent circulars out to the 
effect that he was well qualified to handle matters in this particular field. We 
had this very urgent problem before us because our building was being completely 
unfinished, The whole lobby entrance and whole front, the whole major lobby 
floor was unfinished because we could not complete the work because of this 
impasse that existed between the FHA on the one hand and the District of Colum- 
bia on the other hand. Therefore, as a matter of great urgency, I imagine it was 
about three weeks after he resigned in talking to our attorney, a Mr. Loy Ander- 
son, who also was connected with the mortgage company who held and was a ser- 
vicing agent for the holder of the mortgage on section 2, and therefore had a 
great interest themselves in this particular resolution of this problem. He ad- 
vised me that the best thing we could do was to get the best information we could 
on the past history of the FHA relative to this particular problem, the prohibi- 

_tion or the growing attitude, let us say, towards prohibition of this transient oc- 
138 cupancy. And the suggestion was made that Mr. Franklin Richards might 
assist us because he knew the history and the limitations of FHA. We discussed 
this with him. He advised us of this peculiar position of his -- I do not know 
what you call it -- but the relationship of having worked with the Government. 

Q. Conflict of interest. A. --conflict of interest. But he said that he 
could not work for us directly. He could work for our attorney. He could “ 

vise our attorney, rather, which he did do. 

Q. Is it not a fact that your contract was to pay him approximately $5,000 
asa retainer and $5,000 if you could get the decision of FHA reversed ? A. That 


is correct. 
Q. And the decision was reversed, was it not? A. The ‘ permission was 


granted, 

Q. Mr. Woodner, are you familiar enough with the eee ree up there to 
know approximately how many efficiency apartments are rented to transients, 
or are available? A. Well, I would say listening to Mr. Paris this morning, _ 
that 150 is approximately correct. I do not know the exact figures because I do 
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139 not manage the property. 
| Q. Well, I noticed in the Red Book ad that is in evidence, you list 319 
rooms. A. The listing of 319 rooms is because the then manager of the hotel, : 
aMr. Riley, had been a hotel manager, and he was the first manager | we had 
on the opening of this particular hotel, his habits had been developed during 
his experience in running hotels. In hotel procedures they count a suite having 
more than one room as two rooms, or three rooms, depending on the size of 
the suite; that is the way they count rooms and you will find the practice through 
all accounting hotel procedures. When that says 319 rooms, that means either 
- 250 or less than 250 living units. 
Q. All right. How many furnished apartments are there in The Woodner ? 
A. I don’t have exact knowledge of that. : | 
Q. Has there been any advertising of The Woodner in any way, shape or 
form? A. The Woodner has not” been advertised as a hotel. 
-Q. Was it ever advertised at the Carter Barron Théater? A. As a hotel? 
140 Q. Asa place where transients could stay for the night? A. I do not know 
what is advertised at the Carter Barron. I am not in management of the build- 
ing. 
Q. Was it advertised in the Trans-Lux within the past three weeks? A. 
I do not know. 
| MR. BALL: I do not know how far Mr. Eardley is going on this line. But 
there is nothing in pleadings or charges of the things he is asking. 
_ MR. EARDLEY: Your Honor, we are contending that they advertised and 
‘the: extent of the advertising is certainly a matter of interest and perfinency. 
We allege in the complaint that they advertise. 
_ . MR. BALL: With the particular allegations, if your Honor. ar and with 
the exhibits of the particulars alleged in each instance. 
THE COURT: Well, those were just some exhibits that you all  apvenndt’ up- 
on. But that does not mean that you can’t put in some other evidence. 
MR. BALL: I do not mean about the exhibits we agreed upon, if your Honor . 





* Stipulation corrects to “‘not’’. 
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please. I am talking now about the complaint here, and the allegations in the 
complaint: each allegation in the complaint as to violation of advertising was 
* 141 accompanied by exhibits specifically within the allegation and the allega- 
tion specifically pertaining to the exhibit. ‘Your Honor will note that one was a 
red book, one was a baseball score card, and the statement about the telephone 
book. They are the only three mentioned in the complaint that I know of. 

THE COURT: What paragraph of the —— is it? It is not so limit- 
ed in the pre-trial statement. 

MR. EARDLEY: That is correct. Pre-trial states merely that we are 

_ protesting because they have advertised and used bell boys. 

THE COURT: Mr. Ball, on page 2 of the pre-trial statement, submitted 
by Mr. Williams, that simply says “Defendant has advertised as a hotel,’’ and 
claims that as a breach. It is not restricted in this to particular documents. — 

MR. BALL: All right. I may have been completely in error. IfI do, I 
certainly apologize. 

THE COURT: I do not know what the complaint says. I have never read 
it. 

MR. BALL: I think paragraph 16 is what I was referring to a moment ago. 
I have not read it for some time. The three specific instances are set forth in 

142 paragraph 16 of the complaint, and there is an exhibit filed in support of 
each one of those. 

MR. EARDLEY: Your Honor, I do not think, as a matter of pleading, that 
you have to do anything under the rules and certainly in an equitable action like 
this, other than to put them on notice of the violations of the agreement which | 
we are relying upon. I think they are on notice. I hardly believe they are in 
a position to complain surprise. 

THE COURT: Well, I have to be a by this pre-trial. 

BY MR. EARDLEY: | 

Q. Mr. Woodner, are you familiar with any form of advertising used by 
the Woodner? A. Well, in general, not when it is authorized. I see it prob- 
ably from time to time. 

Q. What type of advertising do you engage in, to attract? A. To attract 
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tenants to the building in order to increase its occupancy. 
| Q. I understand. But what is the form of advertising that you use? A. 
Well, I can’t tell you. The general media that are used in normal advertising. 
143 Q. But you have been engaged in normal advertising throughout 7 2 A. The 
FHA documents on the applications for mortgage insurance and its operating 
costs carry in it an element of cost which is headed “Advertising. ” Itis an 
‘expected thing on an-FHA job to do advertising. 

Q. Now, if you will please answer the question: I asked you whether or 
not you use the normal means of advertising. A. Well, we do advertise The 
‘Woodner,. | | 

| Q. Now, tell me how you advertise The Woodner. A. I imagine some of 
this can.be clarified. Because in that letter for permission, or my letter to 
‘them, you will note that wherever we speak of advertising the building as a | 
hotel, there is quotation marks around the word ‘‘hotel’’ and they are put in 
there specifically because we were asked not to call it a hotel. Now that is the 
reason they are in there. | 

Q. Now, answer my question: What are the forms of advertising that 
you use ? A. I can’t answer what forms of advertising we use. That is a man- 
agement problem and they use whatever they think is best for their particular 
purpose. 

Q. And you are not familiar with any advertising? A. Not in general, 


Aas no. I see the results of it from time to time. I don’t initiate it. 


Q. Are you aware of the fact that the yellow book of the current edition 
of the telephone book lists you as a hotel? A. Yes, sir, andI imagine it is be- 
cause of the convenience of anybody living there and somebody trying to find 
them, they certainly would not look under apartment building when hey know 
they are staying in a transient place. 
| Q. I think you testified before the Congressional Committee that it came 
to your attention. that they were issuing match. books with The Woodner Hotel 
onithem:? A. Yes. In explanation of that, as I explained, the first manager 
we had on the opening of The Woodner was a hotel man. Bis building was com- 
| pleted in a great hurry to be opened prior to the time of President Eisenhower’s 
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inauguration. In.his normal procedure of Case care of the. building, he prob- . 

ably had that done. Ww ell, .when I discovered it, I told him to stop it. It was 
stopped. in the first year of the. operation. Jong before any matter of this nature 

was brought up, I believe that applies, also, to the application or the illustra- 
i tion in the Hotel Red Book Guide, which is published by the National Hotel As- 
145, sociation, the very group that have been instrumental in bringing this 


; . pressure on to.the various government agents towards people who do have 
j. ‘transactions. They are the very ones who came to us requesting an adver- 
tisement and the manager at that. time -- the first manager we had: -- following 
. a normal procedure, probably went along. : | 
Q. Do you pay for advertising in the Red Book? A. I assume they do. 
: Q. Well, as I understand it, to sum this thing up, you contend that'there 


was no violation of the bell boy restriction because you called these people 
service boys? A. Yes, sir. : 

Q, And you contend that there was no vidlntion of the advertising restric- 
tion because you do not use the word “‘hotel’?? A. That is the intention in the 
very beginning, and that is why the word ‘‘hotel’’ has quotations about it in my 
letter to them. 

Q. Did you reveal to FHA that that was your purpose in putting quotation 
marks about it? A. Oh, yes, sir. There was considerable discussion about 
that aspect of the thing. 

) Q. And who was present at this discussion? A. A Commissioner of FHA, 
w 146 a Mr. Green. There was the assistant, I believe the administrative head 

| of the National Home and Finance, the HHFA, the second person. in charge; a 
i Mr. Bovart, who was general counsel of the FHA, I believe was there; the per- 
son in charge of renting houses, the rental housing, Mr. Powell, was there; I 
believe Mr. Barringer, the District Director of the FHA was there; I think Mr. 
Powell’s assistant, Mr. Gray was there; I was there and Mr. Loy Anderson 


. was there. 
Q. And then if I understand your testimony correctly, you | revealed to 


them. that you planned to advertise but did not intend to use the word “hotel? ? 


Ay That is correct. , 
Q. And. they said that as long a as you do not use the word “hotel, ”?- yOu 
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can advertise as muchas you like, right? A. Yes, itwas sort of aface-saving device. : 
Q. And that was agreed to by FHA officials there present? A. Yes, sir. . 
148 * * * *€ *€ * * * 
Washington, D.C., November 21, 1957 
x* * *£* *€¥ KF * * * 
— 150 CROSS EXAMINATION 
BY MR. BALL: | 
Q. Mr. Woodner, there has been received in evidence Plaintiff’s Exhibit No. 
50, about which Mr. Eardley interrogated you on yesterday. I hand you now the 
copy of Plaintiff’s 50, and ask you if you have any recollection of that paper at all? 


A. No, sir. 
K * * aK B * ak x 


151 Q. Mr. Woodner, I hand you Plaintiff*s Exhibit No. 62, and ask you if you 
have any recollection of that document? A. Yes,I do. This is a very important 
document, because it is on the basis of this particular permit that the buildings 
were constructed. 

Q. And what is the date of that document? A. October 7, 1949. 

Q. Is that the permit under which the two projects of Rock Creek Plaza 
were constructed? A. Yes, sir. | 

Q. Now, I ask you to look at the type of construction authorized under that 
permit. A. This permit states that the type of building is, to build apartment. 
It goes on further to say that the apartment building as per plan, and further, to 
be occupied as apartments. 

152 Q. ‘Anything on there to indicate anywhere that the District of Columbia 

either in construction or in occupancy would require transient quarters or fa- 

cilities ? | | 

MR. EARDLEY: Just a moment. I object to the question on the ground that 
the document speaks for itself. 

MR. BALL: May it please the Court, I understood he was questioned yes- 
terday about his knowledge of some transient requirement prior to this time. I 
think the objection may be well taken to the form in which it is asked. 

BY MR. BALL: | 

Q. Mr. Woodner, did anything on there invite your attention in any way to 
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the fact that the District of Columbia would later require transient occupancy 
in order to occupy the project as planned, and for which that t permit was given? 
A. No, sir. 

Q. Thank you, sir. 


* *+ * © *&* * *% * 





154 ~~ MR. BALL: I don’t know how we can have these marked for identification, 
except to ask-the Clerk to mark the outside sheet, if Your Honor please. | 

THE COURT: Well, there are so many sheets there. 

MR. BALL: I.think they are attached, if Your Honor please. If he could 
mark the outside sheet, it would be all right. 

THE COURT: Very well. 

MR, BALL: Just so you put the identification on it somewhere. 

THE CLERK: Is this the first sheet ? ; 

MR. BALL: I don’t know. I am not an architect. 

| THE CLERK: I will mark this sheet here, These plans will be marked 

as Defendant’s Exhibit No. 1, for identification. | 


(Whereupon the said plans were marked Defendant ’S 
Exhibit No, 1, for identification.) 


MR. BALL: What number is this now ? 
THE CLERK: Marked Defendant’s Exhibit No, 1, for identification. 
MR. BALL: For identification only. 


* * * *€* F KK KX 


155 BY MR. BALL: 
Q. Now, Mr. Woodner, I want to ask you if you would turn to Page 20, or 
Sheet No. 20 of those plans. 
MR. EARDLEY: Do you mind if I look over your shoulder ? 
THE WITNESS: Not at all. 
R. BALL: I don’t understand the conversation going bn over there. 
THE WITNESS: I am just giving a little lecture on architecture. I am 


Sorry. 
BY MR. BALL: 
Q. Now, on Sheet 20, will you state what commercial space or wafineta, 





52 


as they have been designated here, are shown in those plans? A. The cocktail 
lounge and the dining room, the upper part of the dining room. 

156 THE COURT: Is it labeled “‘cocktail lounge’’ and ‘dining room”; or is 
it just a room? . ) 

THE WITNESS : No; it is labeled ‘‘cocktail lounge’? and “‘upper part of 
dining room.’’ The floor of the dining room is one floor below this particular 
floor plan. The room is two-stories high. | | 

‘BY MR. BALL: : 
Q. Does that sheet, Mr. Woodner, have any stamp of the District of Co- 
--lumbia building authorities upon it? A. Yes. 
- Q. ~And what is the date of that stamp? A. 10/7/49, I believe. Yes. 

Q. And that is the date that you just read from the building permit that 
you had before you as Plaintiff’s Exhibit 62 2 moment ago? A. Yes, sir. 

Q. And now would you turn, please, sir, to Sheet 19. And I ask you if 
any of the commercial adjuncts are there indicated upon the plans? A. There 
is an area called ‘Symbols,’ off to the right-hand side. The second category 

of ‘‘Symbols,’’ is marked, ‘“Shops’’; and a method of determining that. And 
you will find in the upper left-hand corner, in the central bay of the building, 
for the upper side, is all cross-hatched in shops, similar to the symbol to the 
 Yight.. 
157 Q. All right, sir. A. And also mentions lounge and dining room an. the 
pre-designated space. , 
| Q. All right, sir. Now, would you turn, please, sir, to Sheet. No. 21. I 
think I already asked you about Sheet 20. A. Yes. _ 

Q. What sheet do you have there now? A. Nineteen. 

Q. Does that sheet also bear the stamp on the sheet, itself, of the District 
of Columbia building authorities? A. It bears the same stamp and the same 
date. | 


Q. And the date being? A. 10/7/49. 
Q. Yes. Does it bear the initial of.some person who handled it, Mr. Wood- 


ner? A. “H.D,D,”” 
Q. Thanks. Now, would you turn, sous: sir, to Sheet No, 21 of the same 


plans. A. Yes, sir. 
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Q. And tell us, if you will, sir, what if anything is indicated there as to 

commercial adjuncts or the use thereof in the.building? A. There is a whole - 
158 area similar to the diagrammatic plan shown in Plan Sheet 19, which | 
shows the whole shopping corridor area. | 

Q. Is it so designated? A. Yes, sir. 

Q. And what are the words designating it? A. ‘Shop,’’ and ‘‘Shopping 
Corridor,’’ and ‘Shopping Corridor.’’ | 

Q. Does that sheet bear the stamp of the building office of the District of 

Columbia ?. A. It bears the same stamp and same date and same signature. 

Q. Now,.would you look, please, sir, at Sheet No. 23 of the plans; and tell 
us, if you will, what if any of the commercial adjuncts are there designated 
upon that sheet? A. It shows the lounge, dining room, kitchen, refrigerators, 
garbage refrigerator, can wash, compressor room, kitchen stores, vegetable 
stores, refrigerator, again, which is the commercial portion of this particular 
floor. | 

Q. Does it bear the stamp of the District of Columbia building office? A. 
Bears the same stamp, same date and same signature. 

Q. I see. Now, would you turn, please, sir, to Sheet No. 24 of the same set 

159 of plans, and tell us whether there are any of the commercial adjuncts or 
space for them there designated? A. There is a service corridor next to which 
is shop storage, store storage, and storage, which probably is similar to shop 
storage. 

Q. Now, in the building, Mr. Woodner, the area designated ‘Shop Storage,’’ 
is that immediately above or below the area previously designated on another 
sheet as commercial adjunct area? A. This is located one floor below the © 
shops above, and there are stairways leading from the shop storage in each 
case to the floor above where the shops, themselves, exist. 

‘Q. Does that sheet bear the stamp of the District of Columbia building 
office? A. It bears the same -- 

Q. Or inspector’s office ?, A. Same stamp, date and signature. 

‘By All right, sir. That was Sheet 24; was it? A. Twenty-four. 

Q, ‘Would you turn, please, to Sheet No. 48 of the same plans. A. Yes, 


sir. 
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Q. Would you tell us what if any area is there designated for the commer- 

| cial adjuncts or the use of the commercial adjuncts as here discussed? A. Sheet : 

160 48 are cross-sections of the building. It shows in the cross-section to the _ “ 
left the dining room, going two stories high, and the kitchen, The cross-section 

in the center shows stores and shops, and the floor below that, with the stair- - 

ways leading down, store storage. ‘Similarly, the cross-section to the right says 


Shop,’ or ‘‘Barber Shop,’’ I can’t quite see it, ‘‘Shopping Corridor’’; and below ‘ 
that, ‘‘Shop Storage,’ and ‘Service Corridor,’ and ‘‘Loading Platform.’’ 

; we 

Q. Does that sheet bear the stamp of the District of Columbia inspection 4 

| 


or building office? A. Bears the same stamp, same signature and same date. 2 es 

Q. Now, Mr. Woodner, would you turn, please, sir, to Sheet No, 48 of the 
same plans, and tell us, if you will, what if any commercial area or area for } 
commercial adjuncts is there designated? A. There is designated an area 
called, ‘‘Shop,’’ and then, ‘‘Corridor.’’ 

Q. Does that sheet bear the stamp of the District of Columbia building 
department? A. It does. | 

161 Q. And what is the date of the stamp? A. 10/7/49, signed, ‘‘H.D.D.”’ 
| Q. Now, Mr. Woodner, is the set of plans from which you have been read- 

ing, and about which I have been asking you, one of the sets of plans furnished. 
with the building permit on October 7, 1949? A. Yes. 

MR. BALL: That is all I wanted to ask about that. Would Your Honor 
indulge us just a moment? These have come apart. . 

THE COURT: Certainly. ze 

MR. BALL: Keep those together. 

BY MR. BALL: | | 

Q. Now, Mr. Woodner, on yesterday you were asked about the letter you 
received from the Federal Housing Administration on February 7 of 1955, Plain- 
tiff’s Exhibit No, 14, which is the letter from Mr. Fellens to you, copy of which I 
hand you now. I now ask you what you did, Mr. Woodner, when you received that | 
letter? A. When I received this letter, I was being requested to make a certain 
application, and in order to make that application, I engaged the firm of Bernard 
Locraft Surveyors, who had also been the surveyors on the original building, to 
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determine whether or not we would qualify in order to make the application re- 
162 quested on this letter. 
Q. Did you receive from Mr. Locraft a certificate as to the measurement 
* of the distance? A. I did. | 
7 ‘Q. Then what did you do, Mr. Woodner? A. The certificate showed that 
we were ineligible to make such an application to the District of Columbia, I 
replied to Mr. Fellens, enclosing a copy of the surveyor’s certificate, explain- 
ing why I could not do as he had requested. 
Q. Did you do anything else, Mr. Woodner ? Let me ask you this. Did . 


« you consult anybody else? A. Yes. I consulted -- realizing that an error had 
ot been made in an application for a grocery store, I consulted my attorney, a Mr. 
. William Lahey; advised him of the fact that for the first time we realized that 


a mistake had been made; and asked him to communicate with the Zoning Board 
and to inform them of the error that had been made in the previous application 


for a grocery store. 


‘ Q. Did you seek and get the advice of Mr. Lahey as to whether you could 
comply with the letter? A. Yes. I asked his advice; and he said I could not 
without making a false statement. 

J MR. BALL: Now, I don’t know whether that letter is in evidence or not. 


We cannot find indication of it. 
-163 MR, EARDLEY: It is in evidence. I furnished a copy of that to Mr. Mc- 
Namara this morning. 
MR, BALL: No;I am referring to this letter, whether it is in evidence. 
MR. EARDLEY: No, I don’t think so, 
MR. BALL: It was attached to our answer, but it is not in evidence. 
BY MR. BALL: 
° Q. Did there then come a time when you received a letter dated April 20, 
1955, which is Plaintiff’s Exhibit No. 15, copy of which I will show you now, Mr. 


Woodner? A. Yes, sir. 
Q. At that time, did you have any further consultation with Mr. Lahey ? 


A. I did. | 
Q. What, if anything, did you do at that time? A. In order to determine 
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the complete accuracy of my previous letter to Mr. Fellens, with reference to 
the survey made by Bernard Locraft, there was engaged another surveyor, who ; 
made a.very detailed and accurate survey. | 4 

Q. When you say, ‘detailed and accurate survey’? -- A. Well, whatI |, °. 
mean, I told him of the problem involved here, and he did it probably rather in 
a very detailed fashion, probably much more so than normally one would do, 

164 An inspection of the survey will show the various aspects of his survey, 
which explains the word ‘‘detailed.’’ 

THE COURT: Did Mr. Locraft make that ? 

THE WITNESS: No. Mr. Locraft made a previous survey. + 

THE COURT: Who made this one that you are now speaking of ? : 

THE WITNESS: A surveyor in -- | * 

MR. EARDLEY: Mr. Caulfield. 

THE WITNESS: Mr. Caulfield in Virginia. I also, simultaneously, and 
independently, asked Mr. Locraft to recheck his survey, because it came to my 
attention, I believe through Mr. Lahey, that the District of Columbia had indi- 
cated that we were eligible for making an application., Mr. Locraft then made 
a resurvey of his original one, and again certified to the fact we were ineligible. 
So, in effect, there have been three independent surveys made, two by one firm, 
and one by another firm. 

MR. BALL: You have seen this. Mark this. 


(Whereupon the said document was marked Defend- 
 ant’s Exhibit No. 2, for identification.) 


BY MR. BALL: 
.Q. Mr. Woodner, I hand you what has been marked for identification as 
Defendant’s Exhibit No. 2, and ask you if that is the result of the survey that you , 


165 referred to a moment ago by Mr. Caulfield? A. Yes, sir. P 
* * * * * * * * 


166 BY MR. BALL: 
Q. Now, Mr. Woodner, could you do what Mr. Fellens had directed you to 


do? A. No. 
MR. EARDLEY: Objected to as calling for a conclusion of the witness. 
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‘He is now asking him as to whether he was ‘legally entitled to make an applica- 
tion. | | 

THE COURT: The objection is sutained. 

MR. BALL: Don’t answer this until after it is ruled on. If Your Honor 
please, may I ask this question: Were you willing to make an application with 
the statement you knew to be false? Wait until he has an opportunity to object. 

MR. EARDLEY: I think this is a self-serving statement, Your Honor. 

THE COURT: I think that is the same question in a different way. The 
objection is sustained. | 

BY MR. BALL: 

Q. Now, Mr. Woodner, how many apartment buildings or projects had you 
or your companies constructed within the District of Columbia prior to this 
project ? A. We constructed approximately eight in the Washington area. 

-* * * %* * * Ss * 
167 Q. Mr. Woodner, did you have any experience ever in building, designing, 
168 constructing or operating for transients ? A. No, sir. 

Q. Now, as to the design of this building, Mr. Woodner, is there — 
in the design of this building from the time it was conceived to the time it was 
completed which would lend itself for transient occupancy ? 

MR. EARDLEY: Objected to as calling for the conclusion of the witness. 
The plans are there. I think the Court can decide whether there is anything 
there that would indicate it was planned. 

THE COURT: Just a moment. I would like for you to read me that ques- 
tion, Mrs. Watson. : 

(Whereupon the pending question was read by the reporter.) 

MR, EARDLEY: May I argue a little bit further? I would like to point 
out it has a cocktail lounge and restaurant, and it is obvious that those things 
would appeal to transients; but I don’t see how that is going to help the Court 
to decide this case. 

THE COURT: The objection is sustained to this question. 


* * * * * * Kk * 


174 BY MR. BALL: 
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Q. Mr. Woodner, in this building as designed and completed, are there 
kitchens? A. Yes, sir. | 
-‘Q. Is there kitchen equipment in each unit in the building? A. ea sir. 
Q. Is it there now? A. Yes, sir. si 
-‘Q. And what does that kitchen equipment consist of ? A. Consists of -- * 
depending on the size of the apartment, consists of an electric refrigerator, | 
storage cabinets, a sink and counter, cooking range, sometimes garbage dis- - 
posal units, and the kitchen is considerable in size. 

Q. Now, Mr. Woodner, what if any investment was necessary to be made 
in the conversion, in order to take care of transient occupancy required by the — on 
District of Columbia? A. Well, the furnishings that were brought into the 
building for the transient requirements cost just between 650,000 to 700,000 i 
dollars. | 

Q. And do you know, Mr. Woodner, what it had cost to construct the com- 
mercial area? A. That is the structure of the building that contained these com- 

175 mercial areas would cost approximately $700,000, as an estimate. 

Q. Now, Mr. Woodner, I hand you Plaintiff’s Exhibit No. 2, which is in 
evidence, and ask you if you remember receiving that letter? A. Well, this 
letter was sent to Mr. Holladay. I didn’ receive it. 

Q. Do you remember seeing it? A. Well, yes, I do remember seeing it. 

‘Q. What if anything did you do upon receiving it? A. I believe Mr. Holla- 
day went to the District of Columbia, I believe, to -- . 

MR. EARDLEY: Just a moment. I object to his testimony on what some- 
body else did. 

MR. BALL: I don’t want that. 

THE WITNESS: I can’t recall exactly what I did with reference to this. « 

MR. BALL: Would Your Honor indulge me just a moment ? « 

THE COURT: Yes, certainly. | 

THE WITNESS: Mr. Ball, could I see the date of that letter again, that. 
previous letter you showed me ? | | 

MR. BALL: May I have this marked for identification, please. 


176 Wiherenpon, the said document was marked Defend- 
ant’s Exhibit No.:3, for identification.) 


SS ., 4&4 © 
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THE WITNESS: I see from the date here that I do recall this letter now. 


> 
It was brought to my attention by Mr. Holladay; and I don’t believe I was in 
Washington at the time. _ 

‘i BY MR. BALL: 

* _-—_.Q. Mr. Woodner, I now hand you what has been marked Defendant’s:Ex- 


hibit No. 3, for identification, and ask you if that refreshes your recollection 
as to what you did at that time? A. Yes, it does, because I noticed the date, 
and I noticed my -- the stenographer’s marking at the bottom of the sheet, 
which indicates my dictation, and the ‘“‘DD,’? meaning the secretary who I had 

¢ in New York City. 

7 Q. Now, with your recollection refreshed, can you tell us what you did? © 
° A. Yes. — 

| Q. This doesn’t go into evidence, Mr. Woodner, yet; it is just to refresh 
your recollection. A. Yes. Well, on receiving that letter, I wrote a letter to 
the Irving Trust Company, who were the mortgagees on this particular building 


, and who had advanced the funds to build it. 
Q. And did you at that time advise them with reference to what has been 
1 identified as Plaintiff’s Exhibit No.2? A. Yes,I did. I took exception 
e to certain things in the letter I believe, and I explained the letter to the mort- 
” gagee who had -- | 
A | Q. Now, Mr. Woodner, is what has been identified as Defendant’s Exhibit 
No. 3 the letter to which you have been referring just now? Just for identifica- 
om tion. A. Yes. | 
-Q. Don’t go into the letter. A. Yes, it is, 
Q. That is all. 
= * * * * * *& * & 
4 Q. Mr. Woodner, I show you now what has been marked for identification 


as Defendant’s Exhibit No. 4, and ask you what that is? A. This is the brochure 
we had prepared in 1950, when we were getting ready to rent the apartments of 
178°‘ the Woodner. It is rather an elaborate affair, because we were proud of 
the building. 
Q. Does that show commercial adjuncts within the building ? A. Yes, it 
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does. In the center sheet, I believe it is. It is a floor plan of the building. Right. 

Q. All right, sir. Now, Mr. Woodner, in the operation of the transient fa- 
cilities which you are required to operate by the District of Columbia and for 
which you had been given permission by FHA, is it necessary to have service- 
men or, in the old college days I think they called them baggage busters. Is it 
necessary to have such people? A. Yes, I would say so. As a matter of fact, 

just, last week , for instance, there stayed at the Woodner a group of very dis- | 
tinguished members of the Catholic clergy, including three Cardinals, Cardinal 
Spellman, Cardinal Streich and Cardinal Mcintyre, and, oh, forty, fifty bishops 
and several archbishops. , 

It would seem to me completely unnatural that they who have engaged 
transient space there should be obliged to carry their own baggage. Further- 
more, when Chief Justice Warren first came to Washington, he and Mrs. Warren 
engaged a suite there; and I would think it would be rather improper for us to 
expect the Chief Justice of the Supreme Court to carry his own baggage. 

179 I mention these only because they are some of the distinguished people 
that come there; and, of course, it should apply as well to people who are not 
quite so distinguished. I think it is unnatural to expect a person to carry his 
own bag. 

Q. Now, with respect to the use of the word ‘‘hotel,’”’ in your letter of Aug- 
ust 15, 1952, was there any discussion at the meeting which you described on 
yesterday in your direct testimony about the use of the word ‘‘hotel’’ in the ad- 
vertising of the project? A. Yes, sir. As a matter of fact, the word ‘thotel,”” 
came up for considerable discussion; and my letter would indicate so, because 
if it had not come up for discussion, there would be no quotes around the word 
“hotel”? Now the purpose of that was -- there was considerable discussion -- 
so that the FHA would not be embarrassed or they asked me to have the thing 
have less of an appearance than the normal commercial hotel. 

Q. All right, sir. Now, Mr..Woodner, was there to be any restriction upon 
your ordinary advertising of the Woodner? A. None whatsoever. 

180 MR. EARDLEY: Your Honor, just a moment. I make an objection on the 
ground that the contract between the parties is in evidence and apparently this 
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is an attempt to modify it. Unless the contract is ambiguous, I don’t see any 
necessity for oral testimony on what the contract means. — 

MR. BALL: If Your Honor please, we will show that the FHA, themselves, 
expect you to advertise to. keep the project full in the apartment section. And 
we want to show that the FHA, in the use of the word ‘‘hotel’’? merely meant to 
restrict the type of advertising ordinarily used by hotels, including road signs 
down the road, and all of those things. We also would like to show, if Your Honor | 
please, from this witness, that in that conversation and in discussion which was 
attended by those people enumerated yesterday, that they expected this project 
to run successfully and not -- | 

THE COURT: They didn’t expect him to run it as a hotel. You are not 
claiming that; are you? | 

MR. BALL: As a hotel? 

THE COURT: Yes. 

MR. BALL: They expected 600 transients there, whether we call it ‘‘hotel’’, 
or what we call it. I think we are playing on words where we make the distinc- 
tion. It is space where a person can go and get a room overnight, pay for it, and 

181: leave the next morning. Some definitions in the District of Columbia call 
that a hotel. The Federal Housing Administration} I think -- 

THE COURT: What is there in the contract about it? What is the provi- 
sion in the contract ? 

MR. BALL: They would not advertise as a “hotel, ’» if Your Honor please; 
and the word is always in quotation marks anywhere it appears, and I think it 
appears three times in the letter. No, it appears twice in this letter, which is 
Plaintiff’s No. 7. Would you pass that up, please. 

‘THE COURT: This item on Page 1 of this August 15, 1952 letter, which 
is signed by Mr. Woodner, says: | 

‘We will not at any time nor in any manner advertise our project as 
a hotel.’ . 

And then the second: 

‘We will not at any time erect any signs on or about our project desig- 
nating the building as a hotel.’’ 
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Now, what significance is it that you are attaching to the putting of this . 
word ‘‘hotel’’ in quotes ? _ 

MR. BALL: If Your Honor please, the significance is this: That in the 
ordinary course of events, every FHA-insured project in the country is ex- 
pected to advertise for tenants. | 
-182 THE COURT: Well, now, for example, you have this new, what is it 
_ called, The Essex, out there on Connecticut Avenue that is just going up. They 
_are advertising all the time. But they don’ advertise as a hotel. They adver- 

tise they have apartments for rent. ; 7 | 
MR. BALL: That is the distinction that I wanted to make here, if Your 
Honor please. Once the FHA approved, as of August 22, 1952, the use of 250 
apartments in a project on which they had a mortgage of $5,000,000, they ex- 
pected it to be utilized to the extent that would make the project a success, so 
it would not have to be in default. 
THE COURT: Are you arguing now that that meant that they could ad- 
vertise it as a hotel, despite this? | 
MR. BALL: Not using the word ‘‘hotel.”” And I think, if Your Honor please, | 
‘we can show the objection to the word ‘‘hotel’’ was because the FHA at that time 
-- no regulation, no prohibition -- did not want the word ‘‘hotel’? used because 
it might be thought by others that FHA was financing hotels, and that the word 
“hotel”? was the objectionable word. 
‘They certainly expected everything to be done to make this project operate 
successfully under the permission granted, and that the word “hotel”? was the. 
cbjectinaibte weet. There was nothing objectionable about making the thing work. 
183 THE COURT: I guess there would be something objectionable about making 
it work if you used this word ‘‘hotel’’ to advertise it. 
_ MR. BALL: I think that was the objection. 

THE COURT: Now, let’s have the question read, please. 

(Whereupon the question and the answer were read by the schatten) 

THE COURT: I will sustain the objection; and the question and the answer 
will be stricken. | You will have to be guided by these papers that evidence the 
agreement. 
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BY MR. BALL: 

Q. Now, Mr. Woodner, had there been FHA officials in and out of the 
Woodner since you opened ? A. Yes, sir, on many occasions. | 

‘Q. Up until the time that you received this letter from Mr. Fellens, of 
April 20, 1955, had there ever been a single objection voiced on the part of FHA 
or any official thereof as to the use of servicemen or any advertising that they 
claim now was done? A. During that period which exceeds two years, and es- 
pecially during the first year, there were many FHA people that came there. 
As a matter of fact, they showed it off to many people who had come from other 
countries as one of the prize examples of their work. 

.184 In over two years, during that period of time, we had not one objection 

from any FHA official or from anybody about that aspect of our building. 

Q. Did you ever receive, up until this letter of April 20, 05, any a aac 


to your manner of operation, whatsoever? A. No, sir. 
Q. Now, Mr. Woodner, what would be the effect upon the project, Rock 
Creek Plaza Section 1, if the Court issued the injunction here sought by Mr. 


Mason? A. It would go into default. 
* * * * FH HX 
185 Q. .... I believe you testified on yesterday that as soon as you learned 
about the card in the Redbook, that it was terminated? A. Yes, sir. | 
Q. And that was sometime before this suit was filed? A. Oh, I think 
186 probably two years before. 
Q. Mr. Woodner -- A. Or a year or two before. 
Q. I meant to ask you, do the Boston Red Sox stay with you when they are | 
in town? A. Yes, sir. 
-Q. Do the Detroit Tigers stay with you when they are arene A. aPes sir, 
* * * * * *F K * 
REDIRECT EXAMINATION 
BY MR, EARDLEY: 
‘Q. Do you recall, Mr. Woodner, that you testified that the ad in the Red 
Book, which we have referred to here, ‘was at the solicitation of the hotel people ? 
A. Generally, I think that is the way it is. 
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DEPUTY CLERK: Letter of October 1, 1953, will be marked as Plain- 


tiff’s Exhibit 63 for identification. 


(Letter of 10-1-53 was marked Plaintiff’s Exhibit 
63 for identification.) 


BY MR. EARDLEY: 

Q. I call your attention to a letter, Plaintiff’s Exhibit 63 from Mr. Joseph 
Macy, General Manager of The Woodner, to the American Hotel Association, 
and ask you whether you are familiar with that letter? A. No, I am not. 

Q. Were you familiar with the letter at the time you testified? A. No, 


sir. 
-188 Q. The letter is a solicitation, is it not, by The Woodner, for advertising ? 
A. No. I think this is a result of a solicitation by the Hotel Association. 
-Q. Well, did the Hotel Association solicit you, personally? A. No, sir. 
MR. EARDLEY: ThenI move that the last answer be stricken. 
THE COURT: The motion is granted. The last answer will be stricken. 
BY MR. EARDLEY: 
Q. Do you know who Mr. Joseph Macy is? A. He is now deceased. 
Q. Is that his signature? A. Yes, sir. 
Q. Is this on the stationery of The Woodner? A. It is. 
MR. EARDLEY: We offer this in evidence. | 
~~ * * *& KH * * 
THE COURT: It is admitted. 


(Plaintiff’s Exhibit No. 63 previously identified was 
received in evidence.) 


* * * *£* KF &F KF * 
BY MR. EARDLEY: . 
:Q, Now, Mr. Woodner, I want to call your attention to Plaintiff’s Exhibit 
62 and 62-A which is the building permit issued by the District of Columbia and | 
191 which you classify as a very important document. That is one of the docu- 
ments, is it not, which has to.be presented to FHA before they will insure a loan? 
A. Yes, sir. | | 
* * + ih * * * * 


192 BY MR, EARDLEY: 
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_Q. Now, Mr. Edward C. Baltz was whom? A. Mr. Baltz was one of the . 
previous owners of the land. | _ 

THE COURT: Will you keep your voice up, please ? The previous owners 
of the land on which The Woodner is located? | 

THE WITNESS: One of the previous owners of the land which i purchased 
individually. | | 

BY MR. EARDLEY: 

Q. And isn’t it a fact or do you know it to be a fact that the document 
which you are now examining was presented to FHA at the time of closing the 
loan?. A. I do not know that. | 

Q. You do not know that? A. No, sir. 

THE COURT: Well, that is marked for identification, I guess ? 

MR, EARDLEY: That is right. 

BY MR. EARDLEY: | 

Q. In order to get a building permit under the District of Columbia regu- 


193 lations, what documents must you necessarily present to them? A. I do 


not know, 


Q, Is it necessary -- do you know whether it is necessary to present a 
set of plans? A, Yes, sir. 

Q. You know that? A. Yes, sir. 

Q. And isn’t it essential that the plans be produced in time for an exam- 
ination by the various engineering departments in the District? A. That would 
be normal, yes, sir.” | 

MR, EARDLEY: Where are the plans? 

DEPUTY CLERK: Back there on the first bench. 

BY MR. EARDLEY: 

Q. Do you remember the receipt of blue prints which were used during 
your examination by Mr. Ball and which have been marked as Defendant’s Ex- 
hibit No.1? A. Yes, sir. : 

.Q. And you will recall that those blue prints bear a date of October 7, 
1949? A. Yes, sir. 

Q, Can you tell from these plans when they were actually prepared ? A. 


fixe 
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194 Well, I should say previous to 1949, rather, previous to October 7, 1949, 


Q. Well, don* the plans themselves show the.date? A. Well, they show 
Several dates with changes on them. ° 
Q, What is the first date? A. On which blue print here? & 

@ 


Q, What is the first date on any blue print that you can find? A, 9-6-49 
is one of the first that occurs most often here. I don’t know what is infront — 
of this. 


Q, Well, now, is it your testimony that the first blue prints ‘submitted to 7 
the District of Columbia were submitted on or after September 6, 1949? A. I F 
can’t answer that. ay * 
‘Q. You dont know? A. No. 
‘Q. You don’t know that actually another set was furnished prior to that 
date? A. I don’t know that. 
Q. You don’t know that? A. No, sir. ses 


Q. If another set had been furnished prior to that date, who would know 
about it? A. Probably Mr. Holladay. He is the architect. | 
195 Q, Isn’t it a general practice, Mr. Woodner, to submit plans at or before 
the time you apply for a building permit? A. I do not know whether you do it 
-_-- at or before, you say? Well, I doubt if you would -- well, I would say generally 
that is correct. 
Q,. AndI call your attention to an exhibit referred to as Plaintiff’s ‘Exhibit 
51 for identification, which is the application signed by’ Mr. Holladay, and I call 
your attention to the fact that it is dated May 5, 1949. Wouldn’t you assume that 
there must have been another set of plans furnished before this set was furnished ? 
A. Well, this is the set -- to answer the question -- there may and there may 
not have been. I do not know. This is the set on which the permit was. built. “ “4 
Q, What do you mean “the permit was. built??? Iam sorry... A. ‘Before 
the. building was built, the permit was issued. As a rule, when you submit plans 
to the District of Columbia, they find certain points which you correct before. 
they will issue you a permit. 
" Q, Oh, I follow you. In other words, this is the approved set of plans which 
were in a form satisfactory to the District, and as a result of which they issued 
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“196 their permit? A. Yes, it states so here. 

Q. So that there were other plans which preceded this? A. No, very 
often it is the same plans. You will see notations on these plans here where 
they have made changes. | 

Q, Well, then, I merely want to determine, if you can tell ne, whether 
or not there were plans other than this exhibit which were presented to the 
‘building. A. Well, I do not know. I would say the architect would know that. 

Q. You do not know? A. No. | 


* * * *&* & FF F 


Q. All the plans which were submitted I understand, show that there were 
going to be commercial adjuncts in the building? A. Yes, sir. 

‘Q. Now, going to another subject for a moment; you testified that Mr. 
Locraft made a measurement at your request ? A. He made two measurements. 

-Q. Two measurements. He went back and measured, he checked? A. 


Correct. 

Q. What directions did you give him as to how he should make his meas- 
urements? A. I explained to him the letter I had from Federal Housing Admin- 
istration. I had a copy of the Zoning Board Regulations. I gave him a copy of 
the Zoning Board regulations, and I indicated to him this was what I want to 
check: Are we eligible to make application or not? I gave him no directions 
other than what was contained in that zoning board regulation. 

Q. You made no attempt to interpret for him what the words “‘principal 
entrance”? meant? A. I do not believe anybody could interpret matters like 


Q. Did you tell him that? A. No, sir, absolutely not. All I got was the 
"final result. 

Q, Did you have this conversation with Mr. Locraft, himself? A. Iam 
not certain that I even had it with him,myself. I may have called him or some- 
body else may have called him for me. | 

Q. Sir, if you did not have it, yourself, how do you know what directions 
were given to him with respect to making this measurement? A. Well, I knew 
-- asI say,I may have called him and I know these regulations were sent to 
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him to go by.. 

‘Q. Mr. Woodner, all I want to know from you is what did you parasauly, 
if anything, tell Mr. Locraft or any engineer in his employ ?: Av! told him 
that I wanted to ascertain whether or not we were ee to apply under this 
particular zoning regulation. 

Q. Who was your conversation with? A. Perhaps Bernard Locraft, 
himself. But I don’t think he did the work, himself. 

‘Q, Did you explain to him that, if it should develop that the distance was 
more than a quarter of a mile, that you stood to lose a large investment ? A. 

199 No,sir. 

‘Q. You did not go into any of the details? A. No, sir. © 

Q. Did you tell him that it would be to your advantage if he discovered 
that it was less than a quarter of a mile? A. No, sir. 

Q. Did you discuss with him the order or the request which you had re- 
ceived from the FHA? A. Yes, sir. | 

Q. And he made no inquiry as to what this was all about? A, I told him 
exactly what was in the letter and why I was calling him to make that survey. 

Q. At the time that you made your request of Mr. Locraft, did you point 
out to him that your representatives had appeared before the Board of Zoning 
Adjustment and stated that under the zoning regulations, the distance should be 
measured going down Spring Road? A. No, sir. . 

Q. Were you familiar with the fact that your representatives so testified 
in this hearing? A. No, sir. 

Q. Have you ever seen this map which was prepared and submitted at that 

200 += time? A. No, sir. 7 

Q. You will notice on this map -- 


MR. BALL: I object to that statement. I do not quite understand what Mr, 


Eardley means by “‘prepared and submitted’?, The record, itself, shows that it 
was prepared by the zoning authorities of the District, not by Mr. Wilkes, and 
not by anybody representing Mr. Wilkes. It was always in the zoning depart- 
ment. It was never submitted on behalf of the Rock Creek Plaza on behalf of 
anybody. I think he will agree with me on that. | | 
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MR. EARDLEY: No, I don’t agree with him. I am going to show this dis- 
tance of 1545 feet going down Spring Road was put on this map by an engineer 
from the Board of Zoning Adjustment at the specific request of Mr. Woodner’s 

> representatives. because he was going to argue that that was the proper way to 
sf measure it, and he did so argue. 
R, BALL: If that is going to be shown, then we will cross-examine on | 
that at nee time. , 
THE COURT: Yes. 
BY MR. EARDLEY: 
+ Q. You knew nothing of this at the time you talked to Mr. Locraft? A. 
Nothing whatsoever. I knew nothing of the exhibits that were submitted in our 
201 application for a grocery store. 


*¥* * *£* *£©* * © KX 


202 Q. You testified that you spent $650,000 to $700,000. Now,Mr. Woodner, 


: aren’t there records of the corporation to support this? A. I think the financial 
records of the corporation support that. ; 
-Q. Have you examined these financial records lately? A. If you show me 
one of your blue - | 
* Q. I returned them to your counsel. A. Well, if I have one I can show it 


to you. 
MR. BALL: We still have them, Mr. Eardley. 
THE WITNESS: Just one will do.: 
MR. EARDLEY: I am not going to offer these. 
203 | THE WITNESS: No, I will just show you. 
‘BY MR. EARDLEY: 
. Q. I have now handed you some financial statements and perhaps you can - 
be a little more specific as to what was actually spent for furniture. 

MR. BALL: Mr. Eardley, I am not sure of what you want. You asked for 
statements from January 1, 1955, I think. 

THE WITNESS: I think you will find in the balance sheet of one of these 
statements that the building cost is shown as $11,185,000. And the items fol- 
lowing that, the rooms, furniture, rugs, carpets, draperies and scarves, res- 
taurant equipment and general equipment, would total I would say, $615,000, if 


vy 


WwW 








my addition is correct. 

BY MR. EARDLEY: 

.Q. Well, just tobe specific, it shows room furniture,.$175,813? A. Yes, 
sir. 

Q. Rugs and carpets $212,080.95? A. Yes, sir. 

Q. Curtains, draperies, scarves, $27,187.88? A. Yes, sir. 

| -Q. Restaurant furniture and equipment, $159,651.57? A. Yes, sir. 
204 -Q. And are those the figures which you contend were expended? A. For 
| furnishings in the building, yes, sir. 7 

‘Q. And furnishings which would not have been supplied had there been no 
transient operation? A. Well, I would say perhaps a very minor portion of 
that might not have been. | 

‘Q. Well, now, you intended to have a restaurant, did you? A. Yes, sir. 

Q. And that was in your original plan, was it not? A. But it is not in- | 
corporated -- none of the furnishings are incorporated in the restaurant or any 
other space is incorporated in the FHA commitment on cost. None of those 
items are in there, so far as I know. 

Q. The restaurant furniture is something you would have supplied whether 
there had been any -- A. Well, either we would or some lessee, if we had 
leased the space to somebody. The point is nothing isin -those figures are not 
from the FHA estimate of cost. 

Q. I am not arguing that. I am trying to determine what vxpeniine you 
actually made by virtue of the transient. Now, I am suggesting that restaurant 
furniture would have been a necessary expense even though there had been no | 
‘transients? A. There would be a variation in type. You are assuming we had 

205 permission to have the restaurant without the transient rentals ? 
, Q. Right. A. Yes, sir. There would be a variation in type because it 
would .be graded downward considerably. | 
| ‘Q. Don’t you rent furnished apartments to permanent tenants? A. Very 


few, very few. 
“Q. And don’t you use rugs and carpets in places: other than in the transient 
rooms? A. I would aay extremely few. : Hs 
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Q. Do you have a carpet in the lobby? A. Yes, sir. 
‘Q. Isn’t it a fact that hotels and apartments are structurally different, 
_and that there are different building requirements for apartments and hotels ? 
A, Ido not know. a | | | 
-Q. Well, isn’ it a fact that your building there qualified under the hotel . 
structural requirements of the District of Columbia? A. I don’t believe there 
is any difference in structural requirements, if that is what you mean. 
| ‘Q. Aren’t there differences in the number of exits that have to be made 
206 available? A. I do not know that. 1 doubt it. I think it is dependent upon 
the number of people in the building. 

Q. Well, you could not have secured a hotel license unless your building 
qualified structurally as a hotel, could you? A. I don’ believe -- whether you 
used it as a hotel or an apartment building, has much to do with the structure. 
Structure has to do with supporting the weight and number of people in the build- 
ing, holding them -- there would be no more people entering the building, whether 
they are for transient use or for permanent use. 


Q. You do not know whether the District of Columbia has different require- 


ments for apartments and hotels? A. No, sir. 
| Q. You do know that you were accepted as a hotel and received hotel li- 
censes from its inception? A. In,1953? 
Q». From 1953 up? A. In 1953 we received an occupancy permit. 
Q. Can you tell me when this ‘brochure was issued ? A. I would say ‘around 
1950, my recollection is 1950 is when it was being prepared. 
207 THE COURT: Mr. Woodner, you are dropping your voice so that it is very 
‘difficult to understand what you are saying. Now we must get it for the record. 
BY MR, EARDLEY: | 
:Q, Is it a fact that you at all times were of the opinion that you could, with- 
‘out violation of FHA statutes or regulations, rent to transients? A. At all times ? 
PA Q, Yes. A. well, in the beginning it never occurred to me, but later on, 
that is, I was told that there is no prohibition to renting against transients in the 
National Housing Act. 
Q. And that was told you by a lawyer? A. Yes, sir. 
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Q. In preparation for this case? A. No, sir. Mr. Bovard,the general 
_ counsel of FHA, testified for a\ Senate Committee that that is so.. 
‘Q. Is that the basis of the testimony you are giving here ? A. No, it 
is not the basis. I am giving you a fact. | 
Q. No, but I mean -- well, skip it. When you stated that FHA officials 
were guests of your place, were you referring to Clyde Powell? A. There 
208 were many other officials and I can. enumerate some: Mr. Barringer, 
| Mr. -- - 
Q. Were these luncheon guests or what? A. On two or three occasions. 
we had certain functions there. One was when this particular building was 
_ awarded the Medal of Honor by the American Institute of Architects in: ‘Wash- 
ington here for being the best building in the city of that year, of the type. We 
had a reception for that evening, and I would say the heads of the various de- 
partments, and the Commissioner, were invited and came to that particular 
function. They have been there on other functions. 
‘Q. Let me ask you this, Mr. Woodner, to get to the heart of it. A. Yes, 
sir. 


‘Q. Did you ever request a modification of the agreement of August 15 and = 


August 22? A. No, sir. 
Q. And, as a matter of fact, you consider that you are still operating under 
that agreement, do you not? A. Yes, sir. 
; Q. And that agreement prohibits advertising and bell boys, does it not ? 
209 A. It prohibits advertising The Woodner as The Woodner Hotel, as you. 
| mentioned it during your testimony. That is not the name and I don’t know why 
you mentioned it. | 
| * £- ek Re ke - 
211 RECROSS EXAMINATION 
BY MR. BALL: 
:Q. A few more questions, Mr. Woodner. Mr. Eardley asked you if you 
| told-Mr. Locraft about the main entrance to the Woodner. Has there been any: 
212 change in the main entrance to The Woodner from the day it was first con- 
"structed to this day? A. No, sir. 
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Q. Any change whatsoever? A. None. 

Q. Is there an ABC license posted on the front of the building? A. There 
is, and was received at the time of the occupancy. 

Q. Do the words ‘‘The Woodner’”’ appear on the front of The wWoodner, on 
the glass? A. Yes, sir. 

MR. BALL: I believe that is all. 

THE COURT: You may step down. 


*¥ * *€* © *€* € * * 


WALLACE FITZHUGH HOLLADAY 
Fd ate Ss XK ak * * * 
DIRECT EXAMINATION 
BY MR. EARUDLEY: , . 
Q. State your full name, Mr. Holladay. A. Wallace Fitzhugh Holladay. 
* * * + * * * * 
(214 Q. Have you ever been employed by Rock Creek Plaza, Inc.? A. Not di- 
rectly, no, sir. 
Q. Have you ever been employed by the Jonathan Woodner Company? A. 
Yes, sir. 
-Q. And what was your position with them? A. At the time of leaving, I 
think I held the position of vice president. 
Q. And, during what period of time were you employed by Jonathan Wood- 
ner Company? A. From sometime in 1947 until early 1953. 
x x * * * * * aK 
215 Q. Can you tell us whether -- tell us the number of efficiency apartments, 
| for example, in Section 1? A. No, sir. 
Q. You do not know? A. No. 
Q. Or in No..2? A. Not now, no. 
Q. Do you know whether there are more efficiencies in 1 thanin2? A. I 
would say there were more efficiencies in 1 than in 2. 
Q. Right. Is it not a fact that there were commercial areas in both sec- 
tions? A. I think so. 
216 Q. Sections 1 and2? A. Yes. 


* * * * * + * 
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223° BY MR. EARDLEY:. . 
:Q. Mr. Holladay,, in order to construct this building, it was necessary to 7 

get a permit from the District of Columbia, was it not? A. Correct. , 

224 Q. And the District of Columbia required that you furnish a set of plans 4 
_ and also file an application for a building permit, is that correct? A. Correct. * 
Q. Assuming that the application was filed in May of 1949 -- or if you Kf 

can tell us, when were the plans first submitted to the District of Columbia ? ‘i 

A. I can not say. . | i 


Q. Have you had occasion to deal with the District of Columbia before 

this? A. On other buildings, yes. a 
* * © * KF KF KH * 

Q. And, in order to get a building permit, it is necessary that the plans “ 
be submitted and approved by the various engineering departments in the District 
of Columbia, isn’t that correct? A. That is correct. Let me interrupt. I do 
not quite know what your original question was. 

Q. We have the building -- 

MR. McNAMARA: That has not been introduced. A photostat has been 
marked. | 
225 MR..EARDLEY: I think that that document should be marked, too, 

DEPUTY CLERK: May this be marked 51-A, your Honor ? 
THE COURT: Very well. 
DEPUTY CLERK: It will be marked as Plaintiff’s Bxhibit 51-A for identi- 


fication. (A document was marked for identification Plaintifi’s 
) Exhibit No, 51-A.) 


‘MR, BALL: Could you be careful about marking it? There are so many 
things on there we must discuss. 

‘DEPUTY CLERK: I will mark it down here on the lower right-hand cor- 
ner. | | | 

MR. BALL: All right. 

BY MR. EARDLEY: : 

Q. Iam going to use 51-A, Mr. Holladay, because we can see more clear- 
ly the red lettering, and so on, but first, I want to call your attention to the fact 


t 
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or ask you if it does not bear your signature? A. Yes, sir, it does. 

Q. And, is not the application here, is not this an application for permit to 
build which you filed on behalf of The Woodner? A. It would certainly seem to 
be, yes, sir. 

Q. And was it filed about May 5, 1949? A. It was notarized on May 5, 
1949, 

-226 Q. Now, having examined that application, can you tell us approximately 
when you first furnished a set of plans to the District of Columbia for their in- 
spection? A.I would say it is some weeks prior to this date possibly. Generally 
speaking, your drawings are submitted prior to the formal filling out of the ap- 
plication. I notice a date here of July 18 as recommended for permit, which 
would indicate a two months’ span between the 5th of May date and the ultimate 
issuance of a permit. | 

Q. Well, would you assume from the fact that there was this approval, 
that certainly, by July you had furnished a set of plans to the District of Colum- 
bia? A. I would assume that the plans went prior to May 5. 

_ Q. And these plans included, did they not, drawings showing commercial 
adjuncts proposed? A. Yes, sir. 

Q. Now, what were the documents, if you recall, which were necessary 
for you to supply fo the District -- or to the FHA, in order to secure the loan? 
A. It would be a stack that high, Mr. Eardley. 

Q. Was it necessary for you to furnish a building permit from the District 
of Columbia as one of the documents? A. Correct. 

227 Q. And I will ask you whether or not Plaintiff’s Exhibit No. 62-A is, not 
the copy of the permit used? A. Can you tell me the date of the closing of the 
loan with the FHA ? 

Q. Well, let’s assume -- I am going to have testimony on that -- it was 
in the latter part of October of 1949. 

| MR. BALL: I think, if we are going to agree, we can agree the closing 
with FHA was on September 7. 

MR. EARDLEY: Well, I am going to have the closing attorney here, so 

we will settle that. 
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MR. BALL: Ali right, sir, I just thought I would save you time. . 

THE WITNESS: In that connection this permit is also dated October 7. 

BY MR. EARDLEY: - | 

Q. Well, now, the loan could not have been closed without that permit, 
could it? A. Yes, sir, in this case it was closed on what we call an excavation 
and foundation permit. | | 4 

_ -Q. When you say “‘closed,’’ it was closed until you were able to supply 
--they required you to supply the building permit, did they not? A. I think 
that followed the closing. | 
228 Q. Followed the closing? A. Yes. 

Q. Did they also require you to furnish a copy of the letter which we have 
marked Plaintiff’s Exhibit 64 for identification? Do you want to read that? A. 
Yes. Now, would you repeat the question? | | 

‘Q. I merely asked you whether this was one of the documents which you. 
were required to furnish FHA for closing? A. I do not know. 

Q. You do not know? A. The FHA files would show a copy of this if it 
were a part of it. 

Q. Well, we will have the closing attorney on that. 

. * * * * * x * * 

BY MR. EARDLEY: | 

:Q. In the District practice, the various engineering departments, such as 
electrical, plumbing, structural, heating, and so forth, they have to approve, or 
they ordinarily approve the plans before the building permit is issued, is not 
that correct? A. Correct. | 

Q. Now,I call your attention to exhibit 51-A, and you will note that there 
229 ~—sis a lot of red ink on it, in various handwritings. Now you did not submit 
it in that fashion, did you? A. No, sir. 

Q. But I want to ask you just one question about this: You will note that 
this application filed in May of 1949 states up at the heading ‘‘Purpose of Build- 
ing’” and it also says, ‘‘Apartment House’’ and then someone has written in 
«And Hotel’? in red ink. Now, my question to you is: Can you say whether or 
not that is in your handwriting? A. It is printed, and I can not say. 
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Q. You can’t say? A. No. 


» ‘Q. Mr. Holladay, when was it that you first learned that in order to con- 
struct this building the way you had it planned back in May of 1949, you would 

> have to get a hotel license? A. I can’t answer. I do not know. 

2 -Q. You do not know? A. No, sir. | 


‘Q. Well, you have been informed that this is one of the issues in this 
case. Have you searched your memory or have you searched your records in 
" an effort to find out? A. I have no records to search. You asked me yesterday 
e 230 noon as to this and I told you that the earliest I thought was in late 1949 
when we heard from the Irving Trust Company and you questioned that answer 
and asked me how could I remember it, so I decided maybe I can’t remember 
it. | 
‘Q. You do not recall? A. Not with any definite date. 
Q. Is it the function of the architect in a job like this to determine whether, 
under. the existing zoning regulations, the building can be constructed as planned ?, 
‘ A. I was sure that the building could be constructed as presented to the District 
of Columbia within the zoning that had previously been given, | 
Q. Had you checked the zoning regulations to see whether you could oper- 
ate commercial adjuncts without a hotel license? A. I do not know at what point 
that came in to the considerations. We had James Wilkes, a Washington attorney, . 
handle the zoning. I was doing the architectural work. 
Q.. And when did Mr. Wilkes start handling zoning ? A. I could not tell you 
exactly. 
Q. You do not know. Was it in 1949? A. It pre-dated the issuance of the 
— 231 building permit, I am sure. The letter that you showed me a while ago was 
addressed to Mr. Wilkes. 
Q. And Mr. Wilkes was hired, was he, for the purpose of taking care of your 
zoning problems? A. Correct. 
Q. When was it that you first called the attention of the FHA to the fact that 
under the zoning regulations a hotel license would be necessary? A. I would not 
‘ be able to tell you. | 
Q. You do not know? A. I don’t know. 
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Q. Well, you did know by January of 1950 that such was the case, did you . 
not? A. May I ask a question back? 
THE COURT: Yes, if it is for the purpose of clarification. 
THE WITNESS: What was the date of the memorandum from Irving Trust 
Company to me, calling that to our attention specifically ?° 
MR. EARDLEY: I am sorry that I can’t give you the exact ‘date. I will 
get it for you. It was in December of 1949. That is the best that I can do. 
232 THE WITNESS: Then the answer to your question would be yes. 
BY MR. EARDLEY: 
Q. Well, now I do not even remember the question. 
THE COURT: We will have it read. — 
(The reporter read the pending question.) 
BY MR. EARDLEY: 
Q. when you discovered that you needed a hotel license, did you make 
any effort to secure from FHA, a permit to operate transients as would be neces- 
sary under the D, C. Zoning regulations ? 
THE COURT: You said get from FHA, do you mean that ? 
MR, EARDLEY: There are two parties involved. Both FHA and the Dis- 
trict of Columbia. | 
THE COURT: Yes,but I think you used reference to one when you intended 
the other. | 
MR. EARDLEY: Perhaps so. May I rephrase the question, your Honor? 
THE COURT: Yes. 
BY MR. EARDLEY: 
Q. It was necessary, was it not, Mr. Holladay, .to get FHA acquiesence to 
the use of this building as a hotel? A. Yes. | 
233 Q, And it was also necessary to get a hotel license from the District of 
| Columbia? A. I didn’ recall that specific requirement, but go ahead. 
Q. Did you take any steps to either notify FHA of the necessity for oper- 
. ating asa hotel or to secure their acquiescence to a hotel operation? A. In 
due course the company did. Now, I was not singularly the one handling these 


endeavors. 


oy 
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Q. Who was handling these endeavors ? A. Mr. Wilkes was working with 
me on it. We had a young boy by the name of Keyes that handled a lot of the | 
detail work with the District of Columbia that was working with me at that time. 

Q. Now my question is: When, for the first time, did you go to the Dis- 
trict of Columbia for the purpose of securing the hotel license? A. I don’t 
know. 

Q. When was it that you first notified FHA that a hotel license would be 
necessary if the commercial area was to be used? A. I cannot answer that, 
either. | 

Q. Well, can you answer it by the year? A. I don’t think I can tell you 

234 now whether it was 1950 or 1951, or some specific year, six or seven | 
years ago, when the matter was first discussed with FHA. I think there should . 
be enough stuff in the files to give us a hint. 

Q. Well, were you employed in 1952 -- I call your attention to a letter 
dated February 1, 1952, which has been marked as Plaintiff’s exhibit 2, Mr. 
Holladay, from Mr. Barringer to Jonathan Woodner Company, Attention of Mr. 
Holladay. Now will you use that letter to refresh your recollection? A. All 
right. 

Q. Are you familiar with the letter? A. Yes. 

Q. You have seen it before today? A. I am sure. | 

Q. Now, wasn’t it about that time that you first took up with FHA the 
question of transient occupancy? A. I would say it was prior to this time. 

Q. Well, this is dated February 1, 1952. Now, how many days, weeks, 
months or weeks did you first take it up with them prior to that? A. Prior to 
the determination of the 300 living units as determined by the District of Co- 
lumbia. | 

235 Q.. Who did you take this up with? A. The District of Columbia insuring 
office of the FHA. Probably Mr. Barringer. - 

Q, And this was an oral conversation, was it? A. I am sure it was oral 
if there is nothing remaining in the i files or his. files. He refers here 
to a verbal statement. 

Q. This letter states: ‘It is our ee and according to your 
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verbal statement of January 31, 1952.’” This is the first document which we 
have been able to.locate which relates to the matter of transient rentals. A. 
Reading beyond your quotation ‘your verbal statement of January 31, 1952, 
that you sought and obtained a building permit from the District of Columbia 
on the basis that 300 living units would be furnished and rented to transients.” 
Q. That is correct. Is it not a fact that on January 31 you had a conversa- 
tion with Mr. Barringer in which you advised him that you had sought such a 
permit? A. Yes. But it does not mean, Mr. Eardley, that that was the first 
discussion concerning transients. It was probably the first discussion concern- 
ing the determination by the District of Columbia of the number of 300. 
Q. Well, I want to know when you first discussed transients. A. I can not 
236 tell you except that it was considerably prior to this date. 
Q. It was prior to this date ? A. Yes, sir. 
Q. Six months? A. Who knows? I don’t know.. 
Q. You dont know? A. No. | 
‘Q. When did you first approach the District of Columbia and make an ef- ra 
fort to get the zoning requirements changed so that you could comply both with 
‘the District of Columbia’s regulations and the FHA requirements? A. I do 
not know. I mean I can’t give you any dates there. I have to say I do not know. 
Q. You don’t know. Well, did you have any correspondence -- any con- 
versations with anybody in the District of Columbia Zoning office with respect 
- to.a change in zoning ? 7 
MR. BALL: If your Honor please -- well, I will not object. That is all 
right. 
THE WITNESS: It was not a change in zoning. We had a meeting between 
_ Mr. Barringer, Mr. Roger Peed, Mr. Robert Clouser of the District of Colum- 
_ bia; Mr. James Wilkes, representing Rock Creek Plaza, and myself. The date 
oan of this meeting I can not give you. I assume that it was subsequent to the letter 
237 ~—_- you just showed me from Mr. Barringer.” 
| ‘At that time we discussed the paradox or contradiction between the re- 
quirements of the Federal Housing Administration and the requirements of the a 
District of Columbia to see what could be resolved between the two agencies of 
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the Covernment and ourselves. The result of the meeting was that the District 
>, of Columbia could not waive and that Mr. Clouser considered his zoning regu- 
lations as law, and any deviation or modification would require an Act of Con- 
> gress. | 
Q. well, I gather you are being facetious? A. No, that is what he told 
us. | 
Q. He said an act of Congress. A. Absolutely. 
- Q. Mr. Holladay, was that the first meeting or conversation of which you 
e have any present recollection with the District of Columbia people? A. It was 
not the first nor the only meeting. I do not remember the dates of the others 
_ but the matter was discussed in several get-togethers. Only one attended meet- 
ing of FHA personnel. 
* * * &£* KF KK KF 
238 THE CLERK: Handed to me is an excavate permit, No. 320037, dated 
June 29, 1949, which will be marked as Plaintiff’s Exhibit No. 66, for identifica- 


4 tion. (Whereupon the said document was marked Plaintiff’s 
Exhibit No. 66, for identification.) 


DIRECT EXAMINATION (Cont’d) 

BY MR. EARDLEY: 

Q. Mr. Holladay, I show you a copy of an excavation permit, an ask you 
whether that is the document which I understood you to state was Leics by 
FHA at the time of closing? A. I believe So, yes, sir. 

239 Q. And isn’t ita fact that later you were required to furnish the Es 
|. permit? A. Yes, sir. 
hae Q. What was the purpose of dosing in two bites instead of one? -Was it 
because you wanted to go ahead? A. Closing in two bites? Did we close each 
section separately. We didn* do that; did we? | 
7 Q. I don’t know. A. We closed with the excavation permit, without wait- 
| ing for the issuance of the building permit in order to get started,yes, sir. It 
was getting late in the building season. 
Q. Do you recall approximately when you did start construction? A. Im- 
mediately after the closing. I would say -- I don’t remember the month, no, 


sir. 
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Q. Well, did you thereafter, after the closing, then furnish the building 
permit to FHA? A. I imagine so. I don’t recall specifically. 
* * * *&©* © © & 
240 BY MR. EARDLEY: ; 

Q. I show you Plaintiffs Exhibit No. 67, for identification, and ask you 
whether this is one of the drawings which was prepared by you or under your 
supervision? A. It is. 7 

Q. And does it show the details of the handrail and interior steps, main 

241 entrance, and other data which appear on there? A. Correct. 

Q. I call your attention now to Plaintiff’s Exhibit 68, for identification, 
and ask you whether that is a drawing which apparently is prepared for land- 
scaping, which shows the outline of the building; does it? A. Correct... 

Q. Does it correctly delineate the location, for example, of the lobby ? 
A. It was traced from our drawings by Mr. Pierre Gant, who prepared this. 
drawing to show the shrubbery choice and location around the exterior of the 
building. The general location of the lobby is correct. 

Q. Now, I also call your attention to the fact that there is an area which 

is called, Canopy.” Is that the area which marks the entrance to the Wood-. 
ner?. A. I think I know what you are coming to, Mr. Eardley, concerning the 
front entrance of the building. The area labeled, ee as a roof section 
of the building is properly labeled. 

| Q. This is the location of the principal entrance to the Woodner? A. Cor- 
rect. 

Q. I call-your attention to Plaintiff’s Exhibit No. 69, for identification, and 

242 . ask you whether this shows the front and side elevations of the main en- 
trance? A. Yes, sir. 
*¥* * *t'e*x* * K KK * 
247 BY MR. EARDLEY: 
Q. Now, Mr. Holladay, I want to call your attention to Plaintiff’s Exhibit 
248 41, which is a document filed with the Board of Zoning Adjustment, and 
styled, ‘Appeal No. 2601,” and I will ask you to examine the document and de- 
termine whether this is a document which was prepared either by you or under 


i> 
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your supervision? A. I don’t know that I prepared it. I would imagine that 
Mr. Wilkes prepared it. | , | 
Q. Does that bear your signature? A. It bears the signature of Edward 
Jasen, by myself. | 
* * * * * * * ae 
252 CROSS EXAMINATION 
BY MR. BALL: | 





* ro a ee | * * 

253 Q. Now, about the exhibit which Mr. Eardley just asked you about, Plaintiff’s 
No. 45, is it not true, Mr. Holliday, that the matter of whether the District of Co- 
lumbia was going to require hotel occupancy and a hotel permit was still up in the 
air until you received that letter from Mr. Bob Davis, who was then the Director 
of Inspections at the District of Columbia ? 

MR. EARDLEY: Your Honor, before he answers, he is merely trying to 
elicit a conclusion from the witness as to what the purport of the letter is. | 

MR. BALL: No, I am asking about the circumstances surrounding this let- 
ter, if Your Honor pleases. 

_ THE COURT: Just a minute. Read the question, please, Mrs. Watson. 

(w hereupon the pending question was read by the reporter.) 

THE COURT: I will sustain the objection to the question. 

BY MR. BALL: | 

.Q. Mr. Holladay, don’t answer this until the Court passes upon it, because 
I don’t want to trespass any area to which the Court will object. Is it not a fact, 

254 Mr. Holladay, that the building permit which had been issued on October 7 
of 1949, was still outstanding and relied upon completely until the letter of No- | 
vember 21, 1951, which is Plaintiff’s Exhibit 45 ? 

MR, EARDLEY: I don’t mind him answering if he understands it. I don’t 
understand it. . | 

THE WITNESS: I do understand what Mr. Ball means. We had not deter- 
mined in our dealings with the District of Columbia as to what their final answer 
was going to be in the enforcing of their rules and regulations concerning the 
operating of transient accommodations, as a prerequisite to the occupany of the 
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commercial space; and this letter is the first written ruling from the District 
Building tous. We actually appealed this ruling subsequent to November 19, — 
-1951. 

BY MR. BALL: 

Q. Now, Mr. Holladay, isn’t it a fact that the meeting that you attended, 
and you have testified about, with Mr. Wilkes, and attended also by Mr. Bar- 
ringer and someone else you mentioned from FHA, at the Zoning Adjustment 
Board in 1952 -- does that represent the appeal from this letter? A. Yes, sir. 

Q. So that, Mr. Holladay, you were not sure even at the time that you at- 
tended the meeting to which I have just referred in 1952, whether the imposi- 

— 255 tion of the requirement for transients was going to be actually final or 
not? A. We were seeking a waiver and we didn’t give up until then. 

Q. Incidentally, is Mr. Davis alive? A. I don’t know. 

Q. Now, so far as the portion of the -- I want to ask you for just a mo- 
ment about this. I almost hesitate to handle it, because it is so tattered and 
torn, but it is Plaintiff’s Exhibit No. 51-A. I ask you what is the color of ink 
in the pen which was used in the writing upon that paper you recognize as your 
own? A. Blue. 


*x* * *£* © *&* © KF 


256 Q. Is every mark that you recognize as your own upon that paper written 
in blue ink? A. Yes, sir. | | 
Q. Now, Mr. Holladay, I ask you about the back of that paper. There is a 
good bit of writing, apparently some computations made in pencil. Is that in 
your handwriting? A. No, sir. 


Q. Now, I ask you also about the words on the third line of the pom 
appoette the printed words, “‘owner’s name,’’ where it apparently had been 
typed, ‘‘Rock Creek Plaza Corp.,’*. and which has apparently been scratched 
through and the printed words, ‘Jan Woodner”’ are printed there above, and ask 

257 you in whose handwriting that is, sir, if you know? A. It is printed, and 

I printed it. 

Q. And that again is in blue ink, sir? A. Correct. 

Q, Do you know whether the symbol for ‘‘and’? following “apartment house,” 
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and the printed word, ‘‘hotel”’ are in ink or pencil?. Can you tell? A. It is in 
red ink. | 
Q. Do you ordinarily carry a pen with red ink in your pocket, Mr. Holla- ~ 
day? A. No, sir. : a | 

Q. Now, you have been asked about the fact that you did most of the archi- 
tectural work on the Woodner. You were the architect on the Woodner ? A. Yes, 
sir. | 

Q. The two projects. As a matter of fact, Section 2 was closed at FHA, 
the final closing, a year prior to Section 1; was it not? A. I would say approx- 


imately. _ 
‘Q. Isn’t it a fact that the Section 2 closing was January 29 of 1952.2 A. I 
' wouldn’t remember specifically, no, sir. I couldn’t say specifically. 
258 Q. Do you remember whether you attended the closing, the final closing, 
when the final mortgage -- A. I don’t know if I did or not. 
Q. Do you know whether you attended the final closing of the second sec- 
tion finished, which was Section 1? A. I recall that it was in either January or 


February of 1953. I don’t -- there was no formal get-together at the time of 
what you call a final closing, I don’t believe. 

Q. I see. Mr. Holladay, do you recall an escrow fund of $10,000? A. 
Yes. : | 
Q. Would you tell the purpose of that ? 
MR. EARDLEY: Objected to as improper cross examination. 
MR. BALL: I think, if your Honor please, we will show you that it is ex- 
actly pertinent to the question that has been asked about whether or not this 
was two projects or one. It is in direct connection. If it is not, I will move my- 
self to withdraw it and strike it. | 

THE COURT: Very well. 

THE WITNESS: The purpose was to cover the estimated cost of building 
the series of partitions along the line dividing Sections 1 and 2, if and when the 
FHA should ever decide it was necessary to build such a number of partitions. 


259 BY MR. BALL: 
Q. What was to happen in the event that either oa a i defaulted ? Awl 
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believe that there was some kind of a consolidation agreement whereby. if either 
defaulted, they both defaulted. 

THE COURT: If either what ? 

THE WITNESS: If either defaulted, both were automatically in default. 

BY MR. BALL: _ | 

Q. Now, you identified some plans here about the front door, Mr. Holla- 
day. Did you design the front door of the Woodner ? A. It was done under the 
architectual section of the company that I was the head of, yes, sir, 

Q, Have you been there recently? A. Within the last six months. oy 

Q. Has there been any difference whatsoever in the front door of the Wood- 
ner from the day it was constructed to this day? A. Not to my knowledge.. 

Q. Is there anything temporary anon the construction of the front door 
of the Woodner ? A. No, sir. 3 

MR. BALL; Will Your Honor indulge me just one moment ? 

260 THE COURT: Certainly. | 

BY MR. BALL: | 

Q. Mr. Holladay, was the front door as it now stands there always de- 
signed and constructed as the front entrance to the Woodner. from the time it 
was first built? A. Yes, from the time it was built. Z 

Q. Incidentally, is that building a fully air-conditioned building? A. Yes, 
the. building is air conditioned. 

_Q. Do you know who owns the fee in the property ? A. The land under- 
neath the building ? 

Q. Yes, sir. A. Mr. Woodner, I believe. 

‘Q. And the Rock Creek Plaza is a corporation which leases from Mr. 
Woodner; is that not right?’ A. Correct. 
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263 Q. Mr. Holladay, I ask you to now examine what has been marked Defend- 
ant’s Exhibit No..7, for identification, being the plans entitled, “Rock Creek 
Plaza Section 1, 16th Street, Piney Branch Parkway, Washington, D. C., FHA 

264 Project No.-00042140,’? and ask you if on the outer sheet of this set of 

"plans there appears the signatures of the officials of the Federal Housing Ad- 
ministration then in office? A. It is a single signature, that'of Mr. Simpson, 
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signing for the Commissioner. 

Q. And as the mortgagee?: A. The 2 signature of Mr. A. D, Platt, signing 
for the Irving Trust Co. 

Q. The Irving Trust Co. was at that time the mortgagee? A. Correct. 

Q. And the architect? A. My own signature. 

Q. And that is your signature? A.. Yes, sir. 

Q. And the owner? A. Rock Creek Plaza, Inc., signed by Mr. Woodner, as 
president. 

Q. And the builder ? A. Jonathan Woodner Company, signed by Mr. Wood- 
ner, as president. 

Q. Indemnitors? A. Signed by lan Woodner, attorney-in-fact. 

Q. Is this, Mr. Holladay, the plans that were used at the closing with FHA ? 

265 A. I would say so. 

. Q. And do.the signatures appearing upon the frontispiece here that you 
have just read indicate to you that they were then used by FHA and approved by 
‘FHA? A. Yes, sir. 

‘Q. Now, I want to invite your attention to several pages, if I might,.of these 
plans. Would you turn to Page 19 or Sheet 19, please, sir, and would you tell us 
what if any commercial space is there designated? We refer to them in this mat- 
ter as commercial adjuncts, 1 think, 

MR. EARDLEY: May it please the Court, we have already had one witness 
identify these sheets as commercial adjuncts. We make no point of it. We ‘con- 
cede. In fact, we make a point of the fact that all of the plans have shown com- 
mercial area, Just peculiar features that we will bring out later. There is no 
denialofthis, = 

MR, BALL. This ipoenat to be - the set of plans aed batate. if Your 
Honor please’, This is the FHA closing set. 

THE COURT: All right. | : 

MR. EARDLEY: We will concede the FHA closing set, or otherwise, 
showed a commercial area. If that is the point. .If that is what you are trying 


to establish. , 
.260 MR. BALL: If you will concede they show all the ponimeretal areas, I will 
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stop right now. 
MR. EARDLEY: They ae show what they’ show. I don’t think it 
needs a witness. 
. MR. BALL: I think it does. I am not able to do it. 
THE COURT: -You mean. they are not labeled commercial areas? 
THE WITNESS: Labeled ‘‘Shops.’’ 
THE COURT: Is.each one that is a commercial area labeled phone: 
THE WITNESS: No, an area crosshatched is a key and labeled ata 
BY MR.. BALL: : 
Q. Was there an FHA architect who approved these plans, too, Mr. Hol- 
laday? A. Yes, sir. | e -% sh 3% 
Q. What was his name °? A. Mr. Simpson, the same fellow who signed 
the front page. ar. | 
Q. Are these commercial areas in there plainly. open: to any person with 
architectural training? A. Yes; they were actually included ‘in the anticipated 


_ or estimated revenue, rent income in the determining of the economic struc- 


ture of the building by the FHA in its commitment. 


267 .Q. All right, sir. Maybe we can eliminate the testimony. Can you give 


268 


me the date on which these sheets in this set | were prepared? A. The latest 
date is September 6, 1949. 

Q. September 6, 1949. Now, as to the evacuation permit about which Mr. 
Eardley asked you a moment ago, being the permit issued by the District of Co- 
lumbia, signed by Permit Clerk for the Director of Inspection, Plaintiff’s No. 
66, was there any question at that time, Mr. Holladay, that the plans showed a 
commercial area from.the very beginning of the conception of this job? A. No, 
-Q. None whatsoever 2 A. No, sir. 
*¥ *+ *&* * K& * * 


Q. There are in the construction of the actor." Mr. Holladay; two sets 
of doors; are there not? A. At the front entrance, yes, sir. _ 
Q. Just as there is at the front.entrance to this Court House? A. Yes, sir. 
—Q. And that is in accordance with the usual permanent construction in such 
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a structure; is it not? 
MR. EARDLEY: Usual what ? . 
. MR. BALL: Permanent construction in such a structure. 
THE WITNESS: I say, I know of no large new building built recently that 
doesn’t have a double set of doors at any point of main entry and exit. 
MR. BALL: Yes, sir. Thank you, sir. That is all. | 
MR. EARDLEY: I would like to try and establish, before I proceed with 
the redirect, whether this is a hostile witness. or subject to cross examination, 
or whether I have to treat him as a witness for the Government. 
I noticed in his answers to my questions he was perhaps not evasive, but 
he certainly had no memory as to what happened, 
Now in response.to the questions of my adversary, he is apparently much 
better prepared, Let me ask you this, Mr. Holladay: — 
' MR, BALL: .Mr. Eardley, I don’t want any false impression to be gotten. . 
| You can ask him how many times he has seen my in my life, how many times 
he has talked to me. I am perfectly happy to have you ask him those questions. 
MR, EARDLEY: Perhaps you are willing to allow me to cross examine. 
269 MR. BALL: I say, you can ask him those things, and determine for your- - 
self. 
THE COURT:. What are the questions that you want to put, Mr. Eardley ? | 
MR. EARDLEY: I was preliminarily going to try and establish whether 
he is actually a witness who has not an interest in the case. I thought I estab- 
lished that he was not in the beginning. I am now not satisfied that he is not. 
THE CouRT: Very well, you may explore that further. 
MR. EARDLEY: Mr. Holladay, when did you first learn of the action 
which is now pending in this Court ? 
THE WITNESS: I don’t know. I would say at least a year ago. 
_ MR. EARDLEY: And in the past year, have you had any conferences with 


Mr. Woodner ? 
THE WITNESS: Period? I have seen Mr. Woodner and talked with him 


in the past year, yes. 
MR. EARDLEY: And have you seen any of his respective counsel ? 
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THE WITNESS: I have, yes. 
MR. EARDLEY: And:have they advised you as to the nature of the litiga- 
tion ? | : | 
THE WITNESS: Yes. . | 
MR. EARDLEY: And as a result of your conversations with them, have you 
270 formed an opinion that this is an unjust action on the part of the Govern- 
ment ? 3 
MR. BALL: I think that is immaterial, if Your Honor please. 
MR. EARDLEY: It would bear upon the question of his hostility to the 
action. 
MR. BALL; That is not a question of hostility. 
THE COURT: I don’t believe that is a proper subject to go into, Mr. 
MR. EARDLEY: All right. I will withdraw it. Well now, Mr. Woodner is 
a friend of yours; is he not? 
THE WITNESS: Yes, sir. 
_ MR, EARDLEY: And he was once your employer ? 
THE WITNESS: Yes, sir. 
MR. EARDLEY: And they treated you very well, I take it? 
THE WITNESS: That is questionable. 
THE -COURT: What was your answer? 
THE WITNESS: I said, that is questionable. , 
THE COURT: It is questionable if you were treated right; is that what 
you said? | 
THE WITNESS: It has to do with money, Ma‘am. 


MR, EARDLEY: Well, I will proceed with the direct in view of that answer. 


271 REDIRECT EXAMINATION 
| BY MR, EARDLEY: | 
Q. I am somewhat confused, Mr. Holladay, about your testimony concern- 
ing Plaintiff’s Exhibit 41 and Plaintiff’s Exhibit 45. I will ask you again to ex-. 
amine the documents, Plaintiff’s Exhibit 41 is an application by the Woodner 
or its representatives at the time for permission to operate a hotel adjunct; is 
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it not? A. Yes, sir. 

Q. And this was approved, your application was approved on February 
23, 1950? A. Yes, sir. 

Q. That meant that in so far as the zoning section of the District of Co- 
lumbia was concerned, you were qualified to operate the commercial area, and 
they were going to give you permission upon your getting a hotel permit? A. 
There was a determination of the type of adjuncts and the number of accommo- 
dations which they term hotel accommodations that we would have to establish 
in connection with those adjuncts. 

Q. This followed a request on your part; didn’t it? A. On the part -- 

Q. Not your part, personally, but Woodner’s part for permission to oper- 
ate the hotel adjuncts? This was a request by the Woodner; was it not? A. Re- 

272 quest permission to establish as adjuncts to Rock Creek Plaza. It is a 
request to establish the adjuncts, yes, sir. 

Q. Was it also necessary for the inspection department to determine that 
the design of the Woodner was such that it would qualify as a hotel? A. I don’t 
remember that as a separate procedure. 

Q. Well, with respect to Plaintiff’s Exhibit 45, did you have any previous 
correspondence with them which led to this letter? A. I don’t recall now. IfI 
remember this correctly, this is in answer to our arguing over whether or not 
we had to have transient accommodations. 

Q. Well, now, the inspection department wouldn’t have anything to do with 
whether you had transient accommodations; would it? A. I thought that all of 
these were more or less one division of the District Government. 

Q. Well, you will notice that this is from the Engineers Department, the. 
department of inspection. You didn’t know Mr. Davis? A. Yes, I met Mr. 
Davis on rare occasion. 

Q. You know he was the head of the inspectors, What did the inspectors — 
have to do with the problem of transient rentals? A. Right now, I couldnt 

273 -answer you. Let me read this and see what he says. This is Mr. Davis 
saying to us, referring to this appeal, that he is advising that the appeal granted 
to the owner is valid under the provisions of Paragraph (c), Part 1, Section 23 
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of the Zoning Regulations. 

He is telling us that it does sorely with the provisions of the Zoning Regu- 
lations. For some reason, we were discussing with him this appeal. 

Q. But you don’t recall the background ? A.; I don’t recall the details of 
the background of that. As I recall this, as I have already said, I think this 
was a' result of our arguing over this requirement. , 

- .Q. In other words, do I understand you, you felt that you shouldn’t have to 
use 600, or make available accommodations for 600 people? A. That is right. 
And we argued, ultimately, from one of these two agencies, it was determined 
that 250 apartments would satisfy in lieu of this 600 accommodations. 

Q. Then is it my understanding that following the receipt of the letter of 
February 23, 1950, you engaged in a series of conferences, shall we call it, with 
respect to the question as to how many transient units were to be made available ? 

274 A. Right. This says 600 accommodations. No one says, this is X number 
of rooms. | 

Q. Your purpose, then, was to determine how many rooms you would have 
to make available in order to accommodate 600 guests? A. Right. And we were 
faced with having to make that as small as possible in deference to FHA. 

* * * * *& *£ * * : 

Q. Well, did you have any conversation with any FHA official with respect 
to the number of transient units which were to be. occupied in the Woodner? A. 
Yes, sir. ? 

Q. When was the first conversation? A. I told you this morning I can’t 
give you a specific date. I would say it was in 1951. : 
— Qs. 1951. And was that with Mr. Barringer? A. I would think so, and may- 
be some others there. | 
| Q. And in the course of that conversation with Mr. Barringer, or whoever 
275 it was in 1951, was there any statement by him as to how many units could 
pe made available? A. The original interpretation of the District requirements 
was that only 30 rooms would be required. While there is nothing in the record 
to bear me out on this, it is my recollection that FHA’s reaction to the number 
of. 30, as related to 1140 apartments in the entire project, was more or less of 
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acquiescence, that they would. go along. iepbien project in town asked for and 
got permission to: occupy 30 units. 

‘We had that precedent. It was only when the number of 600 accommodations 
was determined by the District that we found ourselves in real trouble. Prior to 
that, the number of 30 hadn’t frightened us; we hadn’t considered it any real 
problem, | 

Q. You had not considered it any real problem? A. No, sir. 

Q. DoI understand you correctly -- and let’s get this straight -- that you 
talked with Mr. Barringer in 1951, you think, and that you broached the question 
as to the number of apartments which would be made available and that he made 
no objection if it could be limited to 30? A. I am not “ to speak for Mr. 
Barringer. | 

| Q. I am asking you. A. It is my recollection that when the problem first 
276 came up, the number of transient accommodations that would be required 
was 30, There is one section of the Zoning Regulations that says you have to | 
have 30 rooms occupied on a transient basis to qualify as a hotel, and you have 
to qualify as a hotel to have commercial adjuncts in this particular zoning. 

Now, until such time as the 600 accommodation determination was made by 
the Board of Zoning Adjustment, I was not concerned in getting FHA to go along. 

Whether Barringer had committed himself to 30 or not, I couldn’t tell you. 

Q. Then I will just ask you simply whether you had any conversation ?: 

A. Yes, sir, I did, 

Q; Where the question of transient rentals came up? A. Yes, sir. 

Q. In 1951? A. I think it was 1951. 

Q. And what was the conversation? A.I couldn’ answer, other than that 

he was. aware of our problem, that we were arguing with the District of Colum- 
bia over this thing, and that it was possible we would be coming to him asking 


him to.approve transient accommodations. | 
217 Q. And what did he say ? A. Go back to the District of Columbia. We 
don’t. want to give you a right to use these accommodations on a transient basis. 
Q. So that in 1951, when you first broached it, apparently his reaction was 


negative, you can’t do it; is that correct ? A. That is correct. 
* * * *&* £ * * 
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278 —Q, Mr. Holladay, I show you Plaintiff’s Exhibit 68 and I would request ; 
that on this exhibit you mark the approximate . location of the entrances to Sec- © 
tion 2, and the 16th Street -- I mean to reach that you go down a driveway which “4 
leads to a parking area, is that correct? A. That is one Way of reaching it, yes, < 


sir. ™ 
Q. And I notice there is a street called Oak Street. Does that run into . 

16th Street? A. To Brown Street and then down to 16th, about as I am drawing - * 
it now. | . 
| Q. Would you call this the principal entrance to the building ? A. It was @ 


the entrance to pan half of Section 2.of the over-all building. 

Q, Well, I thought we had understood that the part called ‘‘canopy’”’ was 
the principal part of the building. A.‘ There are two entrances to the building. 
I would call this the principal entrance to the building and this a secondary en- | 
trance, figuring the building on an over-all basis. 

‘Q. You are referring to that marked ‘‘canopy’’ when you refer to “prin- 
cipal,’’ and when you refer to the second, you are referring to the place you 
have marked with a red triangle, is that correct? A. Correct. 

*¥ * * * x * * * 
280 | : ROGER PEED 
was called as a witness and having been duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. EARDLEY: 
Q. State your full name. A. Roger Peed. P-e-e-d. 


Q. What is your occupation? A. Attorney. | 
* * * * * * * * 


Q. Were you at any time employed by the Government? A. Yes. 
Q. With what agency? A. Federal Housing Administration. 
Q. For what period of time? A. 1939 until the end of July, 1953. 
: Q, And in what capacity? A. Well, 1 started out in an administrative po- 
281. _ sition before the war, After the war I went into legal. -WhenI left I was 
chief counsel for Rental Housing. - 
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Q. Did you have any connection with the Woodner job? A. Yes, I was. 
closing attorney for the FHA on The Woodner loans. 
Q. What are the functions of a closing attorney ?. A. Well, I represented 
the FHA in passing on the legal aspects of. the transaction. 
Q. In order for you -- I suppose a closing attorney determines whether or 
not the documents are dn shape so that the loan can.be insured ? A. Yes, sir, 
. x * f. * * * * 

282 Q. Do you. know whether or not they were permitted to proceed after the 
excavation permit.was supplied? A. Yes. It was customary in the large apart- 
ment 608 projects. around the country -- and particularly here in Washington, 
where the final permit might be delayed pending further examination of the final 
plans and specifications -- to permit them to excavate on the basis of an exca- 
vation permit. 

| However, the FHA would not insure the loan nor would any advances be 
made by the lender to the borrower until the final building permit had been is- 
sued, | | | 

Q. Well, in this case did they present an excavation permit and get per- 

mission to go ahead? A. Yes, sir. 

Q. Prior to the final closing? A. Yes, sir. 

Q. Can you tell us whether or not -- 

MR, EARDLEY: Well, has it been stipulated that this is the building per- 
mit which was supplied ? 
| MR. BALL: is that dated October 7 ? 

MR, EARDLEY: Yes. | 

MR. BALL: We have no objection to that being received in evidence as 
the building permit. 

:283 THE COURT: It has been admitted. 

"MR, EARDLEY:: It has? 
THE COURT: Yes. | 
BY MR. EARDLEY: 
Q. Is this the building permit which was furnished you and the bales upon 
which you closed the loan? A. Could I compare this with the one in the closing 


; 
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attorney’s files which Mr. Wise has made available ? 

Q. Yes. A. Yes. 

-Q. I will also ask you whether or not it was customary to expect a state- 
ment from the Board of Zoning Adjustment that the area is zoned for the apart- 
ment? A. Yes, it was a requirement. 

Q. Calling your attention to Plaintiff’s exhibit 64 for identification, I will 
ask you whether or not that is a copy of the letter which they furnished and 
which you required as a condition to closing ? A. May I again refer to the 


closing attorney’s file to refresh my recollection ? 
Q. Yes. A. Yes. 
Q. Can you tell us after the refreshing of your recollection, from the | 
records when the loan was closed for both sections 1 and 2? A. By looking in 
284 these files, if I may. i 
| -Q. Go right ahead. A.I do not know, Mr. Eardley, how you have been 
identify ing these two projects with the FHA. 
Q. Yes, the zero is one and the one is two. A. Oh, the zero, our note 
is dated September 7, 1949, and shows that it was insured initially on October 
28, 1949. I would assume from that that the escrow closing took place on or 
immediately after September 7, and that the loan was initially endorsed for 
mortgage insurance on October 28, 1949. 
THE COURT: Will you speak a little louder, please? 
THE WITNESS: I will try to, your Honor please. On October 28, 1949. 
Now, do you want the same thing for 1? | 
BY MR. EARDLEY: 
Q. Well, I am not too clear on this, Mr. Peed. A. All right. 
Q. I asked you when they closed. When they presented the documents which 
enabled you to close? A. On or about December 7, 1949. 
Q. Well, the building permit, if you will examine it, was dated October 7, 
-1949, A.. The excavation permit. 
285 Q. The building permit? A. No. Wehad a closing in escrow on this type 
of a transaction. We would meet and execute the documents and then they would 
_ be held in abeyance pending compliance with a covenant in the building loan. agree- 
ment. Are you familiar with that ? 


4 
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Q. No. But I mean, well, when did you close? A. Final closing ? 
Q. That is correct. A. October 28, 1949, 


> 
- Q. Now, give me the same dates with respect to the Section 2. A. Sec- 
tion 2 was closed on. or immediately after September 7, 1949, in escrow, and 
endorsed for mortgage insurnace on October 28, 1949, 
a Q. Did you know at that time that the zoning ordinances of the District 
- of Columbia required that a hotel permit be secured if commercial adjuncts 


were to be used? A. No, sir, I did not. 
Q. If you had been informed that a hotel operation was planned, would you 
have closed the loan? A. No, sir. 
286 MR. BALL: No use objecting after he answers, I move to strike that, 
if your Honor please, as not being in issue here in this case. 
MR. EARDLEY: Well now, I do not think that your Honor wants to hear 
i. an argument about the statute, because that is probably going to take a good 
hour, as to the meaning of the statute. 
MR. BALL: I do not think we are interested in discretion that might have 
been exercised by someone else unless he had authority to exercise it. 
BY MR. EARDLEY: 
Q. Did you have the authority to turn down this loan if you felt that the 
FHA regulations and statutes were being violated? A. I will tell you what I 
would have done. 
MR. BALL; On this, if your Honor please, they can show a statute or 
. regulation which would have authorized this attorney to have failed or refused 
to have closed, on the basis of something about some hotel occupancy, and I 
object to it as to his opinion about what he would have done. 
MR. EARDLEY: I can’t quite see what difference it makes whether- he 
‘would have acted legally. It was what he would have done if the situation had 
been presented, 
287 Now, whether he would legally have been entitled to take the action which 
| -he would take is another point. I am just asking him what, as a matter of fact, 
would have happened had it come to his attention that a hotel operation might 


be coming up. 
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THE COURT: Well now, I will strike the answer which you move should 
be stricken. But the witness may state what he would have done if they had 
these rooms for transients. | 
‘MR. EARDLEY: I think perhaps I can get at it an castes way, your Honor. 
THE COURT: Very well. 
BY MR. EARDLEY: | 
‘Q. What was the policy of FHA at that time with respect to transient 
rentals? A. There was a policy against transient rentals, as an administra- 
tive policy. Not legal. 
Q. What do you mem not legal? A. It was the policy promulgated by the 
administrative side, rather than a legal ruling. _ 
“Q. You mean the directives were put out by the administrative side? A. 
Yes. 
Q. And you were bound by the directives, were you? A. Yes. 


-288 Q. Therefore, had it come to your attention that transient rentals were to 


take place, would you have approved the loan? A. I would not have closed the 
loan without going to higher authority. 

‘Q. When did you first learn, if you did learn, of the D. C. Zoning require- 
ment that a hotel license be secured when commercial adjuncts were to be used ? 
A. It was long after the closing that it came to my attention and it came in the ~ 
form of a request to accompany Mr. Barringer, the Director of the local insur- 
_ ing office, to the District Building in an attempt to get a waiver of District of- 
ficials to a requirement that as I recall, had been laied down by someone who 
was to issue an occupancy permit. 

That is when I first knew that anything had come up about the hotel — 
tions. 

Q. Are you able to give us the approximate date of this visit? A. Iam 
sorry; I have no idea. : 

Q. You cant tell? A. It wasa personal call made to the District Building 

. by Mr. Barringer of FHA, one of Mr. Wilkes’. attorneys, and Mr. Holladay, 
one of Mr. Woodner’s employees. I do not know any date. ‘They might be able 
to give me an idea, 











99 


THE COURT: Didnt you say awhile ago that among the papers that you 
had was something from the Zoning Commission or some board of the Zoning 


‘Commission about whether or not the use that they propose to make of it was 


in accordance with the zoning regulations? — 

THE WITNESS: Yes, ma’am. And it was all clear. There was no quali- 
fication in this whatsoever about having to have transients. 

THE COURT: I would like to see this exhibit. 

DEPUTY CLERK; ‘Plaintiff's 64, your Honor. 

THE COURT: Yes. | 

(Document handed to the Court.) 

BY MR, EARDLEY: : 

-‘Q. Mr. Peed, have you any knowledge of the status of the construction 
of the building at the time of your visit to the District Building? A. My recol- 
lection, if it is correct, is it was in connection with obtaining an occupancy 
permit. It would seem to me that they would be pretty far along in construc- 
tion, because ordinarily you do not get that until well along. Of course, I 

290 could be wrong about the fact as to the occupancy permit, but that is my 
recollection. 

MR, EARDLEY: That is all. 

CROSS EXAMINATION 

BY MR. BALL: 

Q. Mr. Peed, on the occasion of the closing that you spoke of, I believe 
on October 7, 1949, you called it the escrow closing? A. I believe that was 
September 7, Mr. Ball. 

Q. Sorry, September 7, 1949. You referred to that as the escrow closing, 
I believe. A. Yes; sir. | 

 Q. That is when all of the parties are convened and there is something 
left to be done and you just hold the things in escrow until that last thing left 
to be done is done. Is that what you mean by an escrow closing ? A. Yes, sir. 

Q. And then that last thing to be done, according to what I understood 
you to testify to, was the obtaining of the official building permit from the Dis- 
trict of Columbia. A. That is correct. 
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Q. And that is the document which is in evidence which was issued by 
the District of Columbia bearing date of October 7, 1949, is that correct? A. 
291 Yes, sir. a | | | 
| Q. The document which you have examined a few minutes ago and which 

is Plaintiff’s exhibit 62-A -- A. Yes. | 

-Q. Now, Mr. Peed, at the time of the escrow closing, you had before you 

as I understood you to cas Plaintiff’s exhibit 64 -- I do not know which copy. 
you have. A. It looks like -- 

Q. I hand you a copy of that letter from Mr. R. R, Clouser, wirector of 

Planning of the istrict of Columbia, to Mr. James C. Wilkes, dated August 23, 
1949. A. Yes. 

‘Q. Is this the document you said you had before you? A. Yes. 

-Q. This document refers to the plans for an eight-story building and 
‘some exceptions necessary for the garage, driveway or something of that sort. 
‘Were the plans then before you the plans for what has come to be built and is. 
now know as The Woodner? A. Yes, sir. 

-Q. So there won’t be any mistake about that, I wanted to ask you if the 
plans for the 8-story building referred to here in this letter of Mr. Wilkes, that 
is the same letter we are talking about here? A. Oh, yes. 

-Q. Now, I note down here it says under the provisions of paragraph C of 
Part I of Section 23 of the Zoning Regulations, “the above order of the Board 
is valid for a period of six months only, unless application for building permit 
is filed with the Inspector of Buildings within a period of six months after the 
date of this order.’’ 

. This permit will be issued by the inspector of buildings subject to com- 
pliance with the provisions of all of the applicable law and regulations.” 

Now, did you then refer to the section of the District of Columbia Zoning 
regulations, do you remember? A. No, sir. 

‘Q. Well,.have you since learned that that section they referred to is 
only the provision that the exception lasts for six months only, the limitation 
of six months? A. No, I have not. 

‘Q. Unless the building goes ahead? 
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MR. BALL: Is this in evidence ? 
.. MR. EARDLEY: No. 
» 293 BYMR.BALL: | 
Q. Now, Mr. Peed, did there come a time when you made a telephone call 
to anyone -- I can ask you another way -- this is on cross-examination: 
Didn’t you call Mr. Clouser at the time of the closing on the telephone? A. 
I called someone at the District Building. I do not know the name of the party. 
today. The party was given to me to call by Mr. Simpson, the Chief Architect | 
of the FHA, when I raised a question about this building permit. 
Q. Did you state to them the situation as to the commercial adjunct ? A. 
Yes. The building permit calls for an appartment house. The project analysis 
put out by the FHA showed that there would be stores, and the plan showed that 
there would be commercial adjunct to the building. Ordinarily, a building per- 
mit, it has been my experience when there is to be a commercial adjunct shows 
it and this one did not show it. I raised the question with Mr. Simpson, the Chief 
Architect of the FHA about that point. 


He said, ‘‘We can find out right quick by calling someone at the District 


Building.’’ 

Mr. Clouser’s name has been kicked around so much, it would probably 

be he, but honestly I do not remember the name of the party. But I did raise 
294 the question as to the validity of this building permit in relation to the 

set of plans and specifications we had before us, and he told me that the plans . 

had been approved, could be erected pursuant to this building permit, and called 

our attention to the fact that one set of plans bore a stamp ‘‘Approved, D. C. 

Zoning,’? or similar words on the reverse side of them, and we found that stack 

of plans in the papers. | 

Q. And did that stack of papers, or plans, show the commercial adjunct? 
A. Oh, yes. . 

.Q. Now, the first you called was not in any way connected with Jonathan 
Woodner, Rock Creek Plaza, Inc.? A. Heavens, no. Mr. Simpson of the FHA 
knew the party to call. It was probably Mr. Clouser from all I have heard. 

But it was an official of the District reached in the District Building. 
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Q. Mr. Peed, was there any attempt to secrete from you the fact that . 
this matter had been before the Zoning Adjustment Board and that the Zoning 
Adjustment Board’s letter addressed to Mr. Wilkes stated the condition under 
which the permit would be given? A. It was obvious, from the letter, that it 
had been up. | 
295 Q. Yes, sir. Now, as a result of your investigation, did you learn from 
anybody that a hotel permit was going to be required? A. No, sir. When I 
talked to the gentlemen in the District Building about the acceptability of this 
permit for the job we had to close, there was no statement whatsoever by the 
gentlemen representing the District of Columbia Government, or anyone else 
in that room, that a further condition to occupancy would be a certain number 
of transient units. . 

_ «Qe. Now, Mr. Peed, when the permit was finally issued, being Plaintiff’s 
_ exhibit 62-A, did you examine that document prior to the time that you finally 
closed? A. This building permit would have been presented on or about Sep- 
tember -- no, October 28, when the closing took place, because it was not in 
existence at the time of the original closing. 

Q. I understand. But prior to the closing occurring, you did see that ? | 
A. Yes, I would not have authorized the loan to be endorsed by mortgage in- 
surance if I had not seen and satisfied myself with respect to this document. 


296 Q. Now, Mr. Peed, even after your call to the District Building, or to 


whomever you called -- your investigation -- did you notice that in the lower — 
right-hand portion of the building permit that it was to be occupied as an apart- 
ment? Did you notice that, sir, at the time? A. This is a long time ago, Mr. 
Ball. But I have seen the word ‘‘apartment’? throughout. I did not see any 
word ‘‘apartment-hotel’’ on it, The projections which are right underneath 
it I always look at those, to see if they are there, and I see the word ‘‘apart- 
ment’? with the four-foot overhang which is the District allowance rs 

| to. be on the building permit, and we needed that in this instance. 

Q. Mr. Peed, from the time the application was first made in this mat- 
ter to this day, do you know of any time any place under any circumstance that 
Rock Creek Plaza or Jonathan Woodner Company have attempted to caver up or 
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' Secrete from FHA so far as you know any fact in connection with this matter ? 
MR. EARDLEY: Just a minute. It must be. apparent that if — is 
secreting it from you, you will never: know. about it. 

MR. BALL: It certainly became apparent in 1952, if your Honor cial. 
297 THE COURT: Read the question, please. 

(The reporter read the last question as previously recorded.) 

THE COURT: You are asking whether he, personally, knows of anything ? 
MR. BALL: Yes, your Honor. And he did leave the FHA as I understand, 
in 1953. ; 

THE WITNESS: Yes. 

MR. EARDLEY: If somebody asks me my name, your Honor, and I tell 
them something else, I have secreted it. But they will never know what my 
real name is. So when you get on the stand and ask the question -- was it se-. 
creted, how can they answer ? | 

MR. BALL: Your Honor, this is an attorney in this Federal agency. 

THE COURT: Well, I do not think he knows everything that went on, or 
in a position to make all of these remarks. I will sustain the objection to the 





question. 
BY MR. BALL: | 
Q. Now, Mr. Peed, did there come a time when you learned that the Dis- 
trict of Columbia was attempting to require a certain number of units at The 
Woodner be set aside for transient purposes? A. Oh, yes. 
298 Q. And did there come a time when you went with Mr. Barringer and Mr. : 
Holladay and someone else -- I believe Mr. Wilkes? A. That is right. 
Q. -- tothe Zoning Adjustment Office, or the Zoning Authority of the | 
District? A. Yes. ; 
Q. And, at that time, is it not a fact that you called attention of those 
authorities to the conversation that you had had with them at the time of closing? 
A. Yes. . - 
Q. Is it net also a fact that you called the attention of the authorities at 
that time to the- building permit which had been issued on ‘October:7 ? A. ‘Hon-— 
estly, I do not. know about that. I do know that the conversation I repeated, the 


{ 
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conversation that I had had, to the best of my recollection, on it, and frankly 
took the responsibility. Because, as the closing attorney, it is presumed I 
should have known a lot I did not know about the zoning laws. 

I made quite a plea with them to grant a variance for this building to 
be occupied as an apartment without transient accommodations. 

Q. And were you able to get them to reduce their requirements to some 

.299 extent on that day ? ‘A. Ido not recall. I know it ended up at around 250. 
I can’t recall what the original requirements were, if they were above that 
amount. . | — 

Q. Well, let me ask you this: Didn’t you and Mr. Barringer ask them 
to reduce that down to 30 units? A. I have no recollection of that, Mr. Ball. 

Q. You have no recollection? A. No. 

Q. Now, I want to ask you about the commitments. The commitments 
are the things that you were closing in-1949, isn’t that correct? A. That is 
the basic document for closing, yes. | 

Q. Yes. And that means that the borrower on that date of closing becomes 
obligated to pay the mortgagee the amount borrowed, isn’t that correct ? A. Yes. - 

Q. And execute a note and so forth, at that time? A. Yes. 

Q. And so far as the FHA is concerned, it merely is closing its commit- 
ment to insure that loan? A. That is right. 

- Q. FHA does not loan any money at any time? A. Oh, no. 

300 Q. Now, I hand you what is in evidence as Plaintiff’s Exhibit No. 32 and 
ask you to look at the second page thereof under Schedule “D’’. While I stand 
close to you, Mr. Peed, please keep your voice up. A. This is note (sic) a.com- 
mitment. This is an application for mortgage insurance. 

-Q, ‘Yes. I understand that. I ask you to look under “D/’, the first item 
under “‘D’? under “Administrative Expenses’ and ask you what that is? A. 
‘‘Advertising, $2,000” is the first item. 

‘Q, Then over on the third page, I will ask you if you will, to look under 
‘Estimated Annual Operating Statement,’’ and under the word ‘Income’? the 
third item under ‘“Income”’ and ask you what that is? A. Store rent, $30,000 
per annum, 


SSS a eee ee 


| © 105. 
Q. Twill ask yo again, if you will -- . is that $30,0 000 per annum on the 
stores in one section, right ? A. Yes, sir. 


qy b 


a Q. Now, Mr. Peed, are you familiar with the letter of October -- strike 
that. The letter of August 22, 1952, from FHA, granting permission to Rock 
Creek Plaza, after you had been unsuccessful, to use 250 apartment units for 
transients 7 

MR. EARDLEY: Your Honor, I object on the ground. this is beyond the 
scope of the direct examination, which, if you will recall, was limited to what 

A 301 he did at the closing and what documents he had before him at that time. 
. MR, BALL: If I can ask him if he. was there, first.. May I ask you? 

THE COURT: Read the question, please. 

(The reporter read the pending question.) | 

MR. BALL; I will withdraw that. because that may be objectionable. 

} BY MR. BALL: 

Q. Mr. Peed, were you at that conference, present at the time that the 
commission was granted, or the commission was discussed, I believe August 
15, 1952, in FHA? A. No. ; 

Q. You were not. Now, I just want to ask you if I may, you also had 
before you the excavation permit which is Plaintiff’s exhibit 66, at the time 
of the first closing on September 1. 1949, did you not? A. At the escrow 
closing ?. | | | 

r Q. Yes. A. Yes. 


Q. And of course that was in the final closing, too. It was necessary to 

put that in the papers at the time of closing ? A. Well, we put it in the file-but. — 
302 it was superseded by the regular permit issued. 

Q. I see. Now there were plans before you at the time of the escrow | 
closing, were there not? A. They were laying on the table but I did not get 
involved in them. 

. Q. No, sir, I understand that. You-are not an architect. “But I just want 
to ask you if you recognize the signatures here appearing on these plans which 
have been identified as -- or been marked for identification as defendant’s 


exhibit 7. Are you familiar with the signatures appearing thereon? A. Yes. 
po Ge 
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Q. And the date appearing thereon is -- A. September 6, 1949, 


'-Q. Do you recognize this as the set that were used at the closing, Mr. ' 
Peed? A. Well, I would assume it was the set. We had all sets present at “ 
the closing signed on the front by all the interested parties, and that covers “ 
all the. required parties. : ‘ 

~Q. And does this show that it: was signed by those le on that date ? . 
A. Yes... ! : 


-Q. And they | are the parties who were in your office on that day, sir? 
A. Yes, they would have all been there. . i 
303 Q. And you had, of course, an architect present there to determine the 
plans and so forth? A. Mr. Simpson was the FHA architect. 
Q. Now, Mr. Peed, do you know when these plans were first filed with 
-FHA, or did you have anything to do with that?:- A. I had nothing to do with 
that. | 


¢ 


. * * * * * *& K& F 
304 REDIRECT EXAMINATION 

BY MR. EARDLEY: | 

Q. You mentioned a conversation to someone in the District Building, 
which was made for the purpose of determining whether the apartment permit 
was sufficient. | | 

| You could not identify the individual you called. My only question is: 
Were there any persons present at the time you made the call? A. Oh, yes. 
‘Everybody at the closing were present. I think Mr. Woodner was there; Mr. 
Holladay was there; undoubtedly Mr. Platt of the Irving Trust Company was 
there, and Mr. Simpson of the. FHA was there. 

-Q. Who suggested making the call? A. I did. 

Q. You did? A. Yes. 

THE COURT: When you see these aobieasacies adjuncts on these plans 
that come in, don't you:make some inquiry then to find out whether or not they 
are in compliance with the zoning regulations. 

THE WITNESS: Presumably the insuring atfice does that, the ‘architect. 

-PHE COURT: oo say the insuring ottice, you mean the FHA? A. 


- “Yes, Ma/am., 
| x 8 & ek 8 ek ek 


a... 








107 





307 | Washington, D.C., November 22, 1957 
. + * * &£ * &  * 
309 ADOLPHUS M. PROTHRO 





was called as a witness by and on behalf of the Plaintiff and, having been first 
duly sworn, was examined and testified as follows: | 
_ DIRECT EXAMINATION 

BY MR. EARDLEY: | 

-Q. State your full name. A. Adolphus M. Prothro, P-r-o-t-h-r-o. 

Q. And what is your present employment? A. I am Director of the Le- 
gal Division, Federal Housing Administration. 

Q. How long have you been with the Federal Housing Administration? 
A. Since 1934. 
| ‘Q. Always in a legal capacity? A. Not always. I came in as a clerk, 
and came on the legal staff in 1937, when I passed the Bar. 

Q. And when did you first achieve your present position as Director of 
the Legal Division? A. In August of 1954. 

* * * * * & & 

311 Q. I hand you Plaintiff’s Exhibits 70, 71, 72 and 73, for identification, 
and ask you whether these are the only policy directives that you could find 
and of which you know pertaining to transient occupancy? A. Yes, sir; these 
are the documents that I found that were in our files on this subject. 

* *x* * * * * x aK 

334 Q. Do you know of any other written permissions given? A. I do not. 
The resort area reference that I made was to the language in the statute of 
1954. I don’t know of any written approvals other than the Woodner case. 

Q. Has it been the consistent policy of FHA to not insure dwellings or 
apartments which are to be used for transient purposes ? 
MR, BALL: Object, if Your Honor please. That is a question of policy, 
not a question of regulation. 
THE COURT: The objection is overruled. 
THE WITNESS: I would say positively it is a firm policy not to insure 


projects. 
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BY MR, EARDLEY: 
A. Has that policy been followed since the inception of the National 
Housing Program? A. Yes, sir. 


x* * * *©* &* © & * 


337 THOMAS C. BARRINGER 
* * * £ F K KX 
DIRECT EXAMINATION 

BY MR. GOLDBERG: | 

—6©Q. dWWill you. state your full name, Bees to the Court? A. Thomas 
"Cunningham Barringer. 

Q. What is your present ceaetia, Mr. Barringer ? A. FHA Director, 
District of Columbia Insuring Office. — | 

Q. How long have you held that position ? A. Since June 12, 1949. 

-338 Q. And were you with FHA before that date? A. Yes, since September 
134, - 

Q. 19347 A. 1934. 

Q. You are familiar with the matter with which we are now involved, the 
case of the building owned by Rock Creek Plaza, Inc., called the Woodner on 16th 
Street? Has this matter come before you in your official capacity? A. It has. 

Q. In your capacity as Director of the District office, has it been the pol- 
icy of that office to refuse to insure projects for transient use, for hotel pur- 
poses? A, Yes; that is contrary to our regulations, and we -- 

_ Q. When did you first.learn, Mr. Barringer, that the Woodner intended to 
operate as a hotel in any degree? When did it.first come to your attention that 
transient operations were contemplated ? 

: * * * & 8 & & ® 
340 Q. Mr. Barringer, was your attention ever directed in any way to plans 
of the Woodner to operate as a hotel? A. Well, it: came tq my attention, exactly 
how, I dont recall. But we had reason to believe that there was intention to oper- 
ate the project as a hotel. | : 

I had certain personnel that had been hotel people. Our inspectors were -- 
rumors came to me; and I wrote a letter to headquarters on the subject sometime 
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in the summer of ’51. 

Q. Would you state again for the Court why you wrote this letter ? What 
came to your attention that made you write this letter?’ A. Well, it was a ques- 
tion of the approach to the rent question. The exact wording of the. letter, I don’t 
recall; but I raised some questions as to the approach of certain costs, and how 
they would be absorbed rentwise in affecting the project analysis. | | 

Q. What costs, Mr. Barringer, are you referring to?.. A. Well, I.believe 
a rent schedule possibly had been submitted to us, if I recall; and there were. 
certain features about the rent -- they weren’t satisfied with our rent approach — 
to the thing. In ‘51, I had some questions about it and I wrote a letter on it. 

THE COURT: Mr. Barringer, when you say, they were not satisfied, who 

342 do you mean? They were not satisfied about your rent. approach. 

THE WITNESS: The owners of the project. 

R. GOLDBERG: Your Honor, may I now give. Mr. Barringer the letter 
which he pr which has been marked as Plaintiff’s Exhibit for identification 
74,.to Mr. Powell, which does relate to this matter ? 

THE COURT: Yes; you may show it to him and ask him if he wrote it. 

BY MR. GOLDBERG: | | | 

Q. Mr. Barringer, would you identify this letter, — ? A. Well, this 
is a letter that I wrote on August 21, 1951, to Mr. Powell. 

Q. And would you look at this letter, please, to see if it refreshes your 
recollection as to how it came about, so that you can tell the Court why you 
wrote the letter and whether it relates to the question of how you first learned 
of the Woodner’s intention to operate transient facilities? A. Well, asI state 
in this letter -- this was August 21, 1951 -- sometime prior to that, we felt 
that the objective of this apartment house was being converted intentionally or 
planned towards using it for hotel purposes, which was contrary to the thinking 
of our office; and I say in. here: 

343 “This is a very fine apartment house in which we have considerable 
difficulty in persuading the sponsors that it was not designed as a hotel apart- 


ment house. 
‘“‘They contemplate sndinagemert ina manner to feature -hotel services.”? ' 
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Mention the fact that they are asking for certain operational expenses in 
excess of that that we would permit for a residential building, the manager in 
question being paid what is known as hotel rates for his services, 
| * * * * *£ *&* & * 

344 +BY MR. GOLDBERG: 

Q, At the time of this letter, Mr. Barringer, which you wrote to Mr. 
Powell, in August of ’51, was it your conclusion -- 

THE COURT: No -- what was his conclusion, 

BY MR..GOLDBERG: , 

Q. --what was your conclusion with reference to the Weodner’s intentions ? 

MR. BALL: Now I object to that. Conclusions as to the intention, _ 

I thought conclusion as to what he reached as to rent schedule. I object to 
his conclusion as to what is the mental capacity of someone else, | 

MR. GOLDBERG: Well, Your Honor, my point merely is to have Mr. Bar- 
ringer explain to the Court why he wrote this letter. 

THE COURT: Well, his conclusion concerning the Woodner -- You may 
state that. What your conclusion was concerning the W oodner. 

Isn’*t that what you are asking him? 

MR. GOLDBERG: Yes, yes, Your Honor. 

THE COURT: Concerning its operation. 

THE WITNESS: Well, at the time that I wrote that letter, I had no conclu- 
sion, I had a misgivings from rumors and other items that they were thinking 
in terms of a hotel operation. And I wrote the letter -- the letter in question 
345 covers a rent matter and how we would treat it. | 


The paragraph devoted in there to the effect that I felt that they were think- 


_ ing in terms of hotel, and I was putting my superiors on notice that I was opposed 
to it, as 1 should be as Director of the office. 

BY MR. GOLDBERG: 

Q. Well, sir, was this prompted by actual documents submitted by the 
Woodner? A. No. No. They submitted a rent schedule and their rent schedule 
was -- we did not approve it to the extent that they were asking for. | 

Q. And it was the submission -- A. It had nothing in the wide world at 
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that time to do with any hotel feature. The rent schedule was a regular rent 
schedule for a residential construction. 
THE .COURT: Was the building up at that time? 

THE WITNESS: Yes. It was under -- some of it was finished and the 
other was partly finished. 

BY MR. GOLDBERG: 

Q. Mr. Barringer, was it this rent schedule which you are referring to 
which listed the proposed salary for the manager? A. I don’t think it did. I 
mean, the rent schedule would not show that; but it just came to my attention 

346 at that time. That was information that I had obtained and they probably 
mentioned at the time that they had had these expenses, and why they wanted a 
higher rent schedule; and we figured that our project analysis does not provide 

. for that type of high-grade employment. 
; *¥* * * *©* *&€* &€* KX * 

347 BY MR. GOLDBERG: 

Q. Mr. Barringer, when did any representative of The Woodner first 
come to you directly and tell you that The Woodner planned to operate as a 
hotel ? . | 

MR. BALL: Objection. 

THE COURT: Object sustained. 

BY MR..GOLDBERG: 

Q. Mr. Barringer, did any representative of The Woodner ever come to 
you and tell you of the intention to operate as a hotel? A. Yes, sir. They came 
to see me with regard to getting transient facilities. ; 

Q. Mr. Barringer, would you look at this letter, Plaintiff’s Exhibit 2, and 
tell the Court whether you wrote this letter? A. Well, I signed it. It was writ- 
ten by my property manager. But I approved it and it was my. letter. 

Q. It was your letter and you were familiar with the contents ‘of it? A. 
That is right. 

Q. At the time? A. That is right. 

- Q. And this letter is dated February 1, 1952? A. February 1, 1952, right. 

348 Q. And this letter was directed to the Jonathan Woodner Company, attention 
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of Mr. Wallace Holladay, is that correct, sir? A. That is correct. 


Q. Can you tell the Court, Mr. Barringer, how much before this date. of * 
February 1, 1952, or specifically when Mr. Holladay or other representatives 4 
of The Woodner came to your office requesting that they be given permission | _ 
to operate transient facilities ? ” 

x * * *£ * * & * y 
349 THE WITNESS: Well, I recall my letter states on January 31 they came ; 
in to discuss this matter with me and I replied to them on February 1. If there 
chad been any conferences prior to that time on the matter, I do not recall. But 
there could have been. | ; 
BY MR, GOLDBERG: | _ 
Q. The first recollection you have of anyone from The Woodner calling * 


on you with the proposition that they be allowed to operate was then on ey 
31, 1952? A. That is right. 

, @. What did you tell them at that time when they came to you with this 
proposition? A. Well, I told them that I, as director of this office, would not 
permit a transient facility. We had no authority to grant transient facilities at 
my office. | 

I believe I made that clear in the letter'that I just saw there. 
‘350 BY MR. GOLDBERG: 
Q. What happened after that, after your letter of February 1 to Mr. Hol- 
Jaday advising him that you would not permit transient rentals? What then 
occurred? A. Well, subsequently this issue was brought to the attention of 
headquarters and there was a meeting up there in the Commissioner’s office 
in which my position and their position was explained, and the Commissioner 
at that time, Mr. Richards, took the position that they would not permit transi- 
ent facilities. 7 “ 
Q. Mr. Barringer, did you know of the District requirement of a hotel 
license in order to operate commercial facilities? A. I did not know of that 
until this meeting at headquarters, that I recall. It certainly was not positively 
fixed up in my mind until I went to the District Building and was informed by 
Mr. Clouser, I believe. 
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Q. Do you recall when that was, sir? A. Dol recall when that occurred ‘ 

Q. Yes. A. Some time in the summer of 1952, What month, I do not ré- 

Q. Did Mr. Woodner or his representatives, Mr. Holladay or anyone else, 
tell you prior to that date anything about the District requirement of a hotel . 
license’? A. No, At this meeting in headquarters, it was clearly brought out 

351 that they could not use these facilities without a change in the zoning regu- 
lations of the District. | 7 

Q. And that had not been brought to your attention prior to that time? A. 
Not to my recollection. 

Q. When, Mr. Barringer, was your decision not to allow the Woodner per- 
mission to operate the transient facilities changed? Or was your position 
changed, Mr. Barringer ? A. Well, it was changed at a second meeting in head- 
quarters, in which the decision was made that they would grant pees to 
the use of these facilities. 

Q. And when was that, Mr. Barringer > A. I, frankly, do not know the 
exact date but it would be some time I believe in August of 1952. 

 Q, August of 1952 ? Who was the Commissioner of FHA at that time ? A. 
There was an acting Commissioner at that time, Mr. Walter Green. The previ- 
ous Commissioner had retired to private practice. 

Q. Were you present at the particular instance when ie decision was 
made, at the particular meeting when the decision was made? A. I was. 

352 Q. Have you stated, Mr. Barringer, that your necatlecuon was that this 
was in August of 1952? A. I have. 

- Q. Will you describe who was present at that meeting? A. Well, Mr. Loy 
Anderson representing Mr. Woodner, Mr. Woodner, I believe, I. know he was 
there; Mr. Green, Clyde Powell of the Multi-Family Housing Division; Mr. Tom 
Gray of that same division; and Mr. Fitzpatrick, General Counsel tor the House 

and Home Finance Agency; and Mr. Bovard, FHA general counsel. ° : 

Q. Who was it, Mr.. Barringer, at this meeting who actually made the de- 
cision to allow The Woodner to operate the 250 units ? A. The decision was 
made by the acting Commissioner, Mr, Walter L. Green. 
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Q. Did Mr. Green state the reasons for his, in effect, overruling your 
previous policy, your previous decision in the matter? A, Well, the FHA was 
faced with a situation and we either believed the needs of the mortgagor that was 
making the request or not; and as it was a change in policy of long-standing, the: 
only one that could make the decision was the Commissioner. So he did. 
| Q. At that particular meeting, Mr. Barringer, when the decision was made 
358 = to allow The Woodner to operate two-hundred and fifty units, was there any 
~~ discussion of the question of whether The Woodner could advertise as a hotel? 

A,» My recollection is that they came in to that meeting with a letter request-_ 
ing that they be permitted to operate transient facilities under certain conditions 
and they listed certain conditions, and in our letter of direction to them we picked 
up or repeated their conditions ae oe offered back to them in our letter of 
- direction. 
One of the conditions, if I ‘recall, was that they aenees not to advertise as 
a hotel. 

Q. Well, do you recall any specific discussion of this scat at the con- 
ference? A. No, not to my recollection of any discussion on that subject at all. 
It was an acceptable condition and we did not require discussion. | 7 

Q. Was there any discussion of the meaning of the words or the meaning 
of the particular sentence. “amplification of it’? A. Not to my knowledge. 
-_ MR. GOLDBERG; I have no further questions, your Honor please. | 

354 CROSS EXAMINATION | | 

BY MR. BALL: | 

.Q. Mr. Barringer, you have been director of the District office of the 
Federal Housing Administration since 1949? A. Since June 12, 1949, 

Q. And in that capacity you are the official in charge of supervision of 
all FHA projects within your district ? A. That is correct. : 

Q. And have been since June of 1949? A, That is correct. 

Q. And you continue to hold that position today, do you, sir 2 A. I do. 

Q. Now you did not hold that position at the time the original application 
was made for mortgage insurance by Rock Creek Plaza on this are did 
you, sir? A, I did not. 
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Q. At the time you assumed that position or were appointed to that posi- 
tion the commitment had already been granted that FHA would make the loan, 
had it not? A. That is correct. | 

Q.. So that when you came to the position there had been certain negoti- 
ations between your office of the Federal Housing Administration and the Rock 
Creek Plaza Corporation already taken place ? A. Yes, sir. | 

355 Q. Now, Mr. Barringer, in your capacity did you look at plans for puild- 
ings, or was that left to someone else in your office? A. I personally saw 
very few plans in the office. Maybe on some difficult case they might be brought 
in for discussion. But with the 504 projects in this city I saw very few plans, 

Q. Your task and responsibility lay primarily in the management? A. 
The management, policy and procedure. 7 

Q. And direction? A. Yes, and diréction. 

*¥ * * * KF = e 
357 BY MR, BALL: i | 

Q. Now, Mr. Barringer, when you say that ‘this is a very fine apartment 
house, in which we have: had considerable difficulty persuading the sponsors — 
that it was not designed as a hotel-apartment house,” isn’t it possible that that 
resulted from conversations with other people in your office in which they were 
told that the District of Columbia was attempting to make them. operate it as an 
apartment-hotel rather than the desire on the part of The ‘Woodner people -- 

MR. EARDLEY: Just a moment. I object on the ground that he is asking 
for a speculation of the witness as to what might have happened. I think we are 
interested in what did happen. 

| THE COURT: I believe your question does include what was in the mind 
of Mr. Woodner. - : 

MR. BALL: If your Honor please, I did not mean it to be. I meant it to be - 
in the mind of Mr. Barringer. 

358  #$THE COURT: Well, we will read the question as far as you had gone, and 
we will see. Would you read the question ? 

MR. sci I will withdraw it and ask it again. Maybe that will facilitate 


it. 








THE COURT: All right. 

BYMR,BALL; 

"1s Mr. Barringer, isn’t it possible that your statement there was the re- 
sult of some correspondence by other people in your office with Rock Creek 
Plaza’s representatives in which it stated that the District of Columbia was at- 
tempting to cause them to operate this as an apartment-hotel ? 

THE COURT: Now just a minute, Mr. Ball. All things are possible, and 
your question is.as to possibilities, We are going to be here forever if we go 
into possibilities. i will sustain the objection to the question. 

BY MR. BALL: 

Q. Mr. Barringer, do you know whether or not, as a fact, and within your 
own knowledge there had been correspondence with other people in your. office 
prior to the date of that letter which is Plaintiff’s exhibit 74, in which the sub- 
_ ject had been the apparent. effort at that time on the part of the District of Co- 
‘lumbia to require the Rock Creek Plaza to operate the project or some portion 


359 of it as an apartment-hotel ? A. No, there was not. I was not familiar 


with the District of Columbia requirements with regard to transient dues or 
hotel dues at the time this letter was written, 

Q. Yes, sir. A, It was the feeling that I had, through various sources 
that I can/t identify at this late date, that the sponsors of this project were con- 
templating. transient facilities. I never thought in terms of hotel, particularly, 
but hotel-apartment house would be transient. 

Q. Yes. Now, Mr. Barringer, since that time you have learned, have you 
not, that the District of Columbia at that very time and just prior thereto, had 
notified Rock Creek Plaza that they would require them to operate some portion 
thereof as transients in order to operate the commercial facilities ? A. Well, 
not at this time, but I believe that in the spring, around February, when the 
discussion came in as to what the sponsors were faced with, I was informed at 
that time. : 

MR. EARDLEY: The spring of what, Mr. Barringer? What year? 

THE WITNESS: 1952, February of 1952. My letter of February 1, 1951, 
‘brings out that point, I believe. 
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360 BY MR, BALL: : : Hs. 
; .Q, My question, was that since that time you have learned that they.1 were, 
r even in. 1951, faced with that proposition, is that correct, sir? A, I did not | 


” know it. 
‘ Q. I know you did not know it then, But you. do: know it now, don’t you? 


A, I certainly know it nows. 

Q. And you knew it certainly. on February, 1, 1952, at the time that you 
wrote the. letter which is Plaintift’s Exhibit 2 2. A. Well, this was when it be- 
came very forcibly brought to my attention, and it was on the. basis of this dis- 


° cussion that I wrote ‘The Woodner Company my position. | | 
. Q, Yes. A, AndI mention in this letter for the first time that v we 2 under- 


a stood that the District of Columbia would not issue a building permit for com- 
mercial without the transit units, . 
Q, Yes. Now, Mr. Barringer, in} that letter you mention the number 300 
units. Is that correct, sir? Ae That was what the sponsor had asked for -- 
300 units, . 
Q. Yes. And didn’t you find subsequent to that time that that number of 
' 361 300 units was what the District of Columbia was attempting to impose at 
‘ that time, the number 300? A. Tam confident that I was told that at the time 
" that this meeting -- I had no dealings with the District Government. I did not 
| even go down there. All my conversations on this ‘matter of whether they needed 
250 or 300 was with Mr. Holladay of The Woodner Company. 4 
Q. Yes, - Now, in June, June 23 of 1952 -- I hand you what has been identi- 
fied as plaintiff*s Exhibit 4, which is a letter from you to Mr; ee of the 
ee Jonathan Woodner Company. | 
z ‘Ancidentally, the Jonathan Woodner Company was the contractor © on this job, 
was it not, the building ? A.’ They were the builders, 
Q. Yes, I will ask you if, at that time, you did not offer to attempt to help, 
have the District of. Columbia relent in their requirement ? A. Well, that is 
‘ correct. It was agreed at the meeting at headquarters that in view of the im- 
passe that had arrived in connection with your refusal to grant transient facil- 
ities and the need for the use of this commercial from the standpoint of Rock 








‘its 
Creek Plaza, that we would use the good offices of FHA, and I was directed by 


362 the Commissioner to arrange a meeting with the officials in the District 


Government to see if they would not in effect give spot zoning that would per- 
mit such use. A meeting was arranged and I attended it. | 

-Q, Yes. Now at the meeting that was arranged, Mr. Barringer, isn’t it 
a fact that you also took with you, or there also went with you, Mr. Roger 
Peed, ‘who was from the General Counsel’s Office at that time ? fy That is 
correct. 

| Q, Mr. Holladay, was he there, sir? A. Mr. Holladay was there. 

Q. Mr. James Wilkes, representing Rock Creek Plaza? A. Mr. James 

Wilkes was there. I believe there were only four of us. | | 
; Q,. Yes. And the purpose of that was to get them to relax this require- 

ment that they had imposed or were attempting to impose at that time, is that 
correct? A. That is correct. 

Q. Now, were you successful at that time? A. We were not. | 

Q. Mr. Barringer, do you know whether or not the requirement was on 
that day reduced from 300, which the District had theretofore required, to 250 
units, or not? A, I don’t recall that matter even being a matter of discussion. 
$63 ‘It was not whether it was 300 or 400 so far as we were concerned, When 
we went to that meeting it was a question of use. | 

Q, Yes, Is it not a fact that at that meeting you explained to the District 
_ of Columbia authorities that the commercial facilities had been shown in the 
plans on which the building permit had been issued and, therefore, the FHA 
thought that the District of Columbia should waive the requirement of transients 
in order to operate the commercial facilities ? 


I don’t mean to put words in your mouth, but generally in that manner? A, 


TI don’t recall the exact details of that discussion. I am sure that I explained to 

them that we had processed the building in good faith, thinking that it meant 

good for the District of Columbia, and we found out at a later date that they did 

not. | 

* Q, Now, Mr. Barringer, at the time that the plans were approved by the 
District Insuring Office, all of the-cammercial-adjuacts which have seen been 
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operated at The Woodner were shown on the plans, were they not? A. I can 
only presume that, sir, because I was not there and did not see the plans when 


they were approved prior to my taking office. 

364  . Yes, Well, the set was approved by FHA, have you examined them 
since? A. Yes. 

! Q. Well, let me withdraw that. Let me ask you, there is no doubt in your 
mind that the commercial area was shown at the time it was filed with FHA? 
A. Certainly at the time of closing, at the time of endorsement for insurance 
I am sure they had that information. | 

Q. Yes. Now, Mr. Goldberg asked you about this word ‘‘hotel.”” Is it _ 
not a fact, Mr. Barringer, that you contemplate advertising by every FHA proj- 
ect in order to make the project a success ? 

I am not talking about the word ‘‘hotel,’’ now but generally sdivePiaic, 

A. That is understood. It is a good business practice. 

Q. Is it not a fact that the word ‘‘advertising’’ appears on the project 
analysis of each FHA project? A. There sila our operating cost we do permit 
or aeons that as a cost. 

Q. And the amount is allowed for each project? A. That is correct. 

365 Q. And isn’t it a fact that after this policy change that came about on Aug- 
ust 15, 1952, about which you have testified, Mr. Barringer, that you expected 
The Woodner--eliminating the word ‘‘hotel’’ from it -- that you expected The 
‘Woodner to advertise in order to get its facilities filled -- other than the word 
“hotel? 2 A. Well, yes. We had no objection to their advertising the project, 
just as any other project in the city. 

| Q. Now, so far as the commercial facilities were concerned, isn’t it a 
fact that the income from the commercial facilities was computed in the original 
commitment made by FHA? A. Well,.the computations made on the project anal- | - 
ysis? 

Q. Yes. A. Which is the cause for the commitment. Before answering 
that statement I would like to see it. 

Q. Yes. I don’t want you to guess at it. 


* * * © &£ * * 
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367 Q. Mr. Barringer, we have just located and I now hand you what has been 
identified as Defendant’s Exhibit No. 9 for identification and ask you if that is_ 
the project analysis of one section of Rock Creek Plaza, and then at the same 
time I will hand you defendant’s exhibit 10 for identification and ask you if that 
is the project analysis for the other section of Rock Creek Plaza? A. Yes, 
Sections 1 and 2. This is the project analysis. 

Q. Mr. Barringer, would you tell us if the income from the commercial 
facilities, stores, or whatever they are, is there indicated in the computation 
upon which FHA made the commitment? A. Yes. Under ‘‘Accessory Income’’ 
we recognize garages and stores as commercial income. 

Q. And how much was that income, incidentally ? A. Well, for estimated 
income for operating expenses on Section 1, for garages and stores annual in- : 
come of $19,585 00. 

368 Q. And the other section, please, sir? A. On the other section the in- 
come from garages and - income was estimated by us to be $36,325.00. 

Q. Yes, sir. Now, is there an item of ‘‘advertising’’ on those? A. Well, 
on these two there was no item -- it is an item of consideration, but there was ; 
no allowance for advertising. : 

Q. I see. On the application for mortgage insurance which is plaintitt’s 
exhibit 23, Mr. Barringer, which I now ae you, I ask you if advertising was 
not there included? A. It was, . 

Q. Or $2,000 annual estimated. A. $2,000 annually. 

Q. And I hand you now plaintiff’s exhibit 32 and ask you if it was not there 
indicated at $2,000 annually? A. That is correct. 

Q. Now, Mr. Barringer, we are dealing primarily with the question. of 
transient occupancy of 250 units at The Woodner, Section 1 of Rock Creek : 
‘Plaza. At the time the commission was granted, in the meeting at which you 
say the policy was reversed, on August 15 or thereabouts, in 1952, was there 
any prohibition there made against Rock Creek Plaza advertising their project. 

369 ‘in order. to get: residents therein, except in the use of the word ‘‘hotel’’? 

MR. EARDLEY: Just. a moment, your Honor. I make the same objection 
1 made yesterday, that the agreement with respect to the advertising is in evi- 
dence and, unless there is ambiguity, there is not any purpose in that type of 
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testimony. 

THE COURT: Yes, you may be heard. 

MR. BALL: This is the official of the Federal Housing aaministration. | 
in complete and direct charge of this project, in overseeing it and seeing how 
it is operated, and causing violations to be brought to the attention of the people 
to enforce the Act. He is the man who was there present at the time this was 
entered into. 
| _ I want to now establish, if I can, by cross-examination, I do not know 
this -- that it was always the intent and purpose of the Federal Housing Ad- 
ministration for the project to advertise so that it could run successfully, ex- 
cept that it would not, by using the word ‘‘hotel’’, compete with hotels, so to 
speak, in the general field of hotels, | 
| THE COURT: I think the agreement about that is going g to have to stand 
on its own. I do not believe that this -- well, go ahead. What is it? 

MR. BALL: I do not want to trespass in any field that your Honor has. 

370 ruled out. May I ask him if there is to be any prohibition against the 
general advertising of The Woodner as such, either in his understanding at 
the time of the meeting or in anything that has happened since that time ? 

THE COURT: I think you are going to have to go on the basis of the 
agreement. 

MR. BALL: Well;I do not know, if your Honor please, how we can show 
the costs and the usual custom and the discussion of this agreement except by 
cross-examining this witness. We were here dealing a few moments ago, when 
the general counsel was on the stand, about his iutexurataion, I think the in- 
terpretation of this officer. -- | 

THE COURT: That is what the court has to do, is to interpret the agree- 


ment, 
MR, BALL: But in an aid to the Court, if your Honor please, to give the 
: interpretation which the agency charged with the enforcement has given to it. 
Now that interpretation may be wrong admittedly, and it may not persuade the 
Court, granted; but the only purpose I have in mind is to develop it, to be of 
aid to the Court in the Court reaching its own interpretation. 
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THE COURT: I sustain the objection to that. | 

371 MR. BALL: May I ask this question, if your Honor please, before I leave 
that? May I ask this witness if he knows why the word ‘‘hotel’’ is in quotes, — 
both in the letter from Rock Creek Plaza? 

THE COURT: .Yes, you may ask that. 

BY MR. BALL: 

-.Q. Mr. Barringer, I believe I am pronouncing that wrong. A. Barringer. 

Q, In Plaintiffs Exhibit 7, which I now hand to you, sir, which is a letter 
. to the Assistant Commissioner of FHA, dated August 15, 1952, Rock Creek 
Plaza,.and signed by Mr. Woodner for Rock Creek Plaza, do you note there 
that the word ‘‘hotel’’ where it is used -- and it is used twice -- is in quota- 
tion marks each time? A. Yes. 

Q. Now, do you know the significance of that, sir, what is the significance 
if you know ?. A. I did not write the letter. The letter is addressed to FHA by 
Mr. Woodner, in which he uses the quotes. Obviously, there is a difference 
between an apartment house and a hotel. If he wanted to emphasize it by put- 
ting parentheses around it -- not parentheses but emphasis - I can ony sur- 
mise that is what he had in mind. 


372, Q.. Well, now, Mr. Barringer, since the building has been opened and oper- 


ating, since the granting of the permission on August 22, 1952, you have been 
generally familiar with its operation, have you not, sir? A. Yes. It is one 

of the projects which is still under our supervision. , 
- Q. Yes, sir. And you have been there in various matters a number of 
times since that opening ? A, I have been there a number of —— it was 
completed and operating. 

Q. Yes. And did you know, Mr. Barringer, that there were some ser- 
vicemen or porters or whatever they are referred to as, who would carry the 
packages or baggage of tenants, be they transient tenants or permanent tenants 
there, when you have been there? A. I paid no attention to the facilities. I 
was never on an inspection trip with anything in mind. I was usually going to 
visit some friends and I was not trying to observe one way or the other how 


they operated it. 
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Q. Yes. Well, Mr. Barringer, have you ever found it necessary, from 
the date the permission was granted to this very date, to make any complaint 
about the operation of.the Rock Creek Plaza within the permission granted by 
FHA? A. Are you talking about possibly a tenant complaint, or a complaint 

373 that I have made to my superiors that they were not performing -- 

—— -Q. Or some complaint made to Rock Creek Plaza as to any violations 
of the permission granted on August 22, 1952, made to Rock Creek Plaza ?. A. 
Only recollection I have -- I think it was purely a verbal conversation and 
certainly not set forth in any letter that I can recall -- there was a notice in 
the New York paper of an advertisement that I thought was in violation of the 
regulations and I called it to the attention of, maybe, Mr. Woodner and he told 
me he would take steps to have it changed. 

Q. And has there been any further indication that it was not changed ? 
A. Not to my knowledge. 

Q. And the time you called his attention to it, it was corrected.” A. I 

was Satisfied it was taken care of. I never checked to find out. 

} Q. Now, Mr. Barringer, is it not true that there was another permission 
granted in the District of Columbia to operate transients? A. That is correct. 

374 | Q, Written permission? A. That is right, sir. } 

Q. And it existed prior to May 28, 1954, the date that the statute excepts ? 
A. That is right. 

| Q,. And there has been some testimony here there was a Carillon House, 
is that correct? A. That is correct, sir. 

Q. Is there any other instance in the District of Columbia that you know 
about? A. No. There were only two that I know of. 

THE COURT: Where is this Carillon House located? 

THE WITNESS: It is on Wisconsin Avenue below Mount Alto. It is the 
‘White Haven, it used to be called. It is the Carillon. | 

MR. McNAMARA: Calvert Street and 37th, I believe. - 


BY MR. BALL: 
— Q. Now, Mr. Barringer is it not a fact that in that instance the District 
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of Columbia required only 40 rooms to be made available for transients? . 

MR. EARDLEY: I object on the ground that we do not want to rebuild 
the Carillon House and go in to the agreement that was made, if there was any 
agreement, with the Carillon House, If he wants to show that there was one 

375 other, we have made no objection. But as to going into the zoning regu- 
lations with respect to the Carillon House, I do not see the materiality. 

THE COURT: I wonder why we get into this Carillon. House. 

MR. BALL: To show that there was no standard in force. In one instance 
the District of Columbia granted the right to operate hotel adjuncts or commer- 
cial facilities with only 40 rooms, and in another required 250. 

THE COURT: Well, the FHA, I think that whatever the requirement was, 
it was something from the District of Columbia, It is not these people, the FHA, 
that would control that. 

MR. BALL: Now, if your Honor please, I am sure this witness knows that 
the District of Columbia saw the same thing in the Carillon House he saw in 
this one. I am asking if it is not true that the District of Columbia in allowing 
the commercial adjuncts in the Carillon House required only 40 rooms when 
it continued to insist and did require 250 units in The Woodner. 


MR. EARDLEY: Your Honor, if this question were permitted to be answered, 


we would have to go into the relative size of the building, the number of stores 
involved,.the character of stores, how many transients there were, how many _ 
were permanent residents -- and then where would we arrive ? 
376 | THE COURT: The objection is sustained, © 

BY MR. BALL: 

Q. Mr. Barringer, has there been any suit filed, or action taken,to attempt 
ie rescind or eliminate the written permission granted | to the Carillon House ? 

MR. EARDLEY: Objection. It is immaterial. | 

THE COURT: Objection sustained. 

BY MR. BALL: 

Q. Well, Mr. Barringer since the change of policy on August 22, 1952, 
which is the date of the letter authorizing the permission to The W oodner, and 

the date I believe I understood you to say constituted the date of the change in 
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policy by Mr. Green -- 
_ THE COURT: What policy do you have reference to? 


; MR. BALL: The policy, as I understood Mr. Barringer to testify, that 
» transient facilities were not, as a + Polley then, prohibited but were permitted 
». with these conditions in writing. 


MR. EARDLEY: Your Honor, he is not correctly quoting. the witness. 
This policy was not changed. The policy has been adhered to. They made an 


A exception to the policy in this case. 
THE COURT: I think you were incorporating in your question this idea 
377 of policies as distinguished from the rule that was applied to this o_o 
a cular one in view of the District regulations, 
4 - MR. BALL: I withdraw that, if your Honor please. I made a note during 
Mr. Barringer’s direct testimony that this ruling by Mr. Green at this time 
, constituted a change in policy. I did not mean to misquote him and I apolo- 
4 gize to the Court ifI have. This is the note that I made. May I ask if that is 


what he did say? - 
_ THE COURT: Yes. 
_ BY MR. BALL: 
si Q. Did 1 understand you a little while ago to say that this permission 
granted constituted a change in policy? A. If said the word ‘‘policy,’? which 
I probably did, as the testimony would show, I was using the word ‘‘policy’’ in 
that we had a rule and a policy to give no exceptions. It was not a change. The 
policy still remains, and it is only on exceptions that are granted. 


E Q. Yes. Now, since the Act of 1954, Mr. Barringer, the. Federal Housing 

Act of 1954, is it not a fact that the Federal Housing Administration, so far as 
you know, has recognized that the operation of Rock Creek Plaza and The Wood- 
‘ ner, come within the exception for those who have written permlasion prior to 


May 28, 1954? 
378 MR, EARDLEY: I object to this on the ground that apparently he is trying 
to get the witness to interpret the statute with respect to the exception. 
THE COURT: The objection is sustained. a 


BY MR. BALL: 
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Q, I did want to ask you one other asectice, You are familiar, are you 
not, with the fact. that there are two mortgagees at the Rock Creek Plaza proj- 
ect?. A. (There was no response.) 

Q. Let me ask you this way: Is it not a fact that one of the mortgages 
is held by the Federal Mortgage Association and one by the Teachers Retire- 
ment Fund? A, There are two mortgages and I believe they are held by two 

- Separate organizations, yes, 

Q. Isnt it a fact that there is by virtue of the agreement made at the 
closing, an escrow of $10,000 to build a wall in the event of the default of one, 
without the default of the other, where the buildings are contiguously operated — 
now? A. I am not prepared to testify accurately on that. I have heard that 

: there was. ButI have never seen the actual paper work. It could be. 

Q. Now, Mr. Barringer, there is no desire on the part of the District 
Office of the FHA to put the Roc:: Creek Plaza in default, is there? A. Cer- 

379. tainly not. 

-Q. And if it did go into default, isn’t it a fact that it could be sold to a 
new owner and operate completely apart from any provisional commitment or 
provisions within the permission granted, fully as a hotel? 

MR. EARDLEY: Objected to as immaterial. 

THE COURT: The objection is sustained. 

. * * *£ * © © * * 

380 Q, Now, Mr. Barringer, at the time of the permission granted in 1952, 
on August 22 of 1952, isn it a fact that you and all of the other people in FHA 
had been fully informed as to the requirement that had been placed upon the 
use of the commercial facilities, that there had to bé 250 transient units avail- 
able, by the District of Columbia ? A. That is correct. We accepted-the con- 
ditions of the District as being correct, 

Q. Yes. And you have not learned ve since August 22, 1952, as to 
what these people did or did not do, that you did not know on or before that date, 
have you 2. 

MR, EARDLEY: I do not understand the question. 

MR. BALL: I think the question becomes very important, if your Honor 
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THE COURT: Well, I don’t understand the question, either. 

I will let the Reporter read it, please. | | 

(The reporter read the pending question as previously recorded.) 

MR, BALL; I apologize. — 

BY MR. BALL: 

Q. Mr. Barringer, have you learned anything since the 22nd of August, 
1952, as to the negotiations with the District of Columbia Zoning people by 
Rock Creek Plaza that you did not know on or before August 22, 1952? 

MR, EARDLEY: Your Honor, I do not like to pop up every minute. 

But the question is ambiguous. He talks about negotiations and we have had --_ 

THE COURT: Are you asking him, is there anything that he knows now 
about the District of Columbia Zoning ee that he did not know on 
st 15? 

R. BALL: August 15, 1952. | 

MR. EARDLEY: I think that is immaterial. 

MR. BALL: I thought it was immaterial as to the pleadings. But here 
we have gone for two days with the complete exploration, and I can take it it 
can only be on the basis of some fraud work, I don’t think it could have any 
other purpose. I am asking now the Director of the FHA office in charge of 
this, if there was anything brought to his attention since that date as to the 

382 requirements of the District of Columbia or any bad action on the part 
of the Rock Creek Plaza people, that they did not know on that day, the date 
that the permission was granted or immediately prior thereto.. 

MR. EARDLEY: I object. I think the question is confusing. If it were 
intelligible, I think it would .be irrelevant. 

THE COURT: I will sustain the objection. 

BY MR, BALL: 

_ | Q, Mr. Barringer, there has been a change in the charter, the rapdel, 
charter of the Federal Housing Administration since 1954, has there not ? Or 
do you have anything to do with that? A.. Weill, yes, there is one that’I believe 
is offered today that is different from the one that was in effect at that time. 

‘Q. And one of the changes in the new charter is that there is a minimum 
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of 30 days’. rental or less to each apartment, isn’t that right? A. Iam not 
familiar with the exact wording of the new charter,. but I can see instantly that 
it would.be in there because it would incorporate all the features that we had 
administratively before. — 
| : * * *. *. * * * * 

387 MR, EARDLEY: ... May it please the Court, if you would permit me, I 
| am going to call this witness out of order. He is properly, really, in my judg- 
ment -- I may be wrong -- a rebuttal witness. He is going into the question of 
the distance between the entrance and the street. He is on his way to the Mid- 
west tonight, andif I don’t get him on the stand now, I wont get him at all. 

++. ee eR eH 
» Whereupon -- 
was called as a witness by and on behalf of the Plaintiff and, having been first 
duly sworn, was examined and testified as follows: 
| DIRECT EXAMINATION 
BY MR. EARDLEY: - 
:Q, State your full name. A. William Todd Kite, 
3 | “ere SM SF 

388  Q, What is your occupation? A. At the minute, I am a construction engi- 
neer. Before, I was a surveyor with the District of Columbia. 

Q,. How long were you a surveyor with the District of Columbia? A. Eight 
years. . 
Q, From what period to what period? A. 1949 to 1957. 

‘Q, And where did you receive your technical training? A, Catholic Uni- 
versity of America, 

Q, Studying engineering? A. Right. 

Q, Did you graduate ? A. No. 

Q, What were your functions as a surveyor for the District of Columbia? 
A, To determine boundary.lines within the District and, their own property in 
Maryland and Virginia. | 

-Q, Have you had occasion to make measurements between points ? A. | 








129 


Every day. | - 

Q. Every day. Has that been your -- that was your steady job during your 
period of employment ? A. Well, among other duties, yes. | | 
e 389 Q.. And‘did you receive instructions at one time to make a measurement 
e between the Woodner and 14th Street? A. Yes, 
. Q. Who did you receive the instructions from? A. Mr. Francis Healty, : 
surveyor of the District. | 
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. _  Q,. Did you make a measurement? A. Yes. 
* * * * *& & K * 
: Q. What is the customary practice in making a measurement of this char- 
acter? Do you use surveying instruments, or a measuring tape, or what do you 
do? A. Well, we use the transit, the instrument, and the tape,plumb bobs, and 


390 your crew of chain men. 
* * * * * eK * * 


: hn. 


Q. Does that mean that there are a number of different ways to make 
measurements? A. Well, yes, depending on the accuracy = for a meas- 
urement, 

. Q. Well now, to measure this kind of a distance, which would be the most 
| accurate? A. Well, use the tape or chain, the measuring chain. 
Q. That would be the most accurate? A. Yes. 

_ Q. Was that the method you used? A. Yes. 
x * * * * * * * 

Q. How long is.this chain? A. One hundred feet. 

Q. And I suppose in making the measurement, you had assistants? A. 

‘ Yes, I did, myself and -- the first time, I ran the chain, and I had another man 
from. the office hold the rear end; and the second and third times, I had two 
chain men run the instrument for me. 

391 Q. Well, we will get. to the various dieneareneets, The first time you 

a held the chain yourself ? A. That is right. | 

Q. And where did you start your measurement ?. A. From the main face 
of the Woodner Hotel, down to: 16th Street, across 16th to. 14th, 
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MR, BALL: Could I — the first part of the answer? : 

THE. CODRT: will you speak a little slower, and just : a little bit more « 
distinctly, and a. little louder? : e 
‘THE WITNESS: From the main face -- : 7 * 
THE COURT: Main space? “ 
THE WITNESS: Face. oe . 

MR. BALL; F-a-c-e; is that the word ?. : 


THE WITNESS: That is right. - | 
MR, EARDLEY: Do you want to watch this ? ~ oe 
MR, BALL: I would like to ask first if this witness made a sketch of what ‘ 
he measured? If he did, I would like to call for that. If he didn’t, I suppose we ok 
are going to have to substitute some other manner of showing. me 
THE COURT: 1 understood you were just going to show him this ; so that he 
could tell us what his starting point was? 
| | MR. EARDLEY: That is precisely what -- 
892 THE COURT: Indicate on the plan. 
| MR. EARDLEY: 1 want to show on the plans, if 1 can, where he started. 
THE COURT: You may do that by any plat that is in evidence. 
_ BY MR, EARDLEY: : 
 Q. Teall your attention to Plaintiff’s Exhibit 68, and ask you whether you 
can identify this blueprint? A. Yes, I can. 
Q. And where is the principal entrance to the Woodner Hotel? A. nee 
here (indicating). SO 
| Q. Yo have been there several times, I gather ? A. I have been there 
three times, yes. 
Q. Three times. And is there one or more doors in this canopy area? A. « 
Now, I can’t remember that, whether there were or not. I know I went to the | 
center one, right here. 
| THE.COURT: Where did you say that you started? Where is it that you 
say you started ?. 
| THE WITNESS: Right here, ma’am, Inside this canopy, right in here. 
(indiegting). 
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BY MR. EARDLEY: 
Q. Did you start at a door? A. Yes, I started at the door of the entrance 
into here (indicating). 
393 | MR, EARDLEY: That is what we have to see if we can stipulate on , the 
a | | 
R, BALL: Not from that plat, I can’t stipulate. We have a plat here 
that i the doors, It is right here for you to use. . 
_MR. EARDLEY: This one shows it, too. | 
MR, BALL: No, sir, doesn’t show a door there. Shows a canopy, no door. 
* *£ £ * * Fe 
BY MR, EARDLEY: 
Q. Do you remember enough about the Woodner to recall whether or not 
there was a canopy leading out from the wall? A. Yes, I faintly remember it. 
I remember a great deal of discord I had getting the people out of the way to 
get through the storm door. I paid more particular attention to that than I was 
to the canopy part of it. 


‘ 
! 


394 Q. Well, they have been kind enmuah to offer me a photograph, which we 


will mark for identification. . 

. THE-CLERK: Photograph will be marked as Plaintiff’s Exhibit No. 75, for 
identification, 
: (Whereupon the said document was marked Plaintiff’s 

Exhibit No, 75, for identification.) 


BY MR. EARDLEY: | 

.Q. I will ask you whether that refreshes your recollection as to what this 
entrance looks like? A. Very well. | 

Q. Are — one or both of those doors under the canopy that extends 
out ? A. Yes. 

Q. Well, which, one or both? A. Well, if I remember correctly, the sec- 
ond one does -- rather, the one closest to the street, the second one looking at 
it this way. I couldn’t say for sure about this one (indicating). 

Q. Now, I show you Plaintiff’s Exhibit 40, and ask you whether that re- 
freshes your recollection as to where these doors are? A. Yes; I measured 
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from this one back here (indicating). . 
Q, You started the measurement -- now mark « on this map where you 
. started your measurement? A. (Indicating) 
395 Q, Is that the second door? A. That would.be the second door. 

Q. And on the picture, it is the door in the foreground; is that correct ? 
AS That is right. 7 

Q. And then where did you make your measurements to? A. Then " 
measured over to 14th and Perry Street. 

Q,. What route did you follow ? As Well, ‘T haven't got angthing lee to 
show you with, Down around the circular driveway, here; as you come out, 
it would be to your left, to 16th Street, and then left again, which I established 
as the right angle distance across 16th. Street. 

Q, Across .16th-Street ? A. Right; and from across 16th, from the ‘ries 
line of the sidewalk, all the way over to,14th and Perry Place or Street, which- 
ever it was... 

Q. And where did you stop your measurement? A. At the center lines 
of the two intersecting sidewalks on 14th and on Perry. 

Q. On. 14th, the center of the sidewalk? A, Right. 

Q. Now, can you tell us why you started where you started and why you 
stopped where you stopped? A, Well, I started at the second entrance to the 

— 396 Woodner Hote], because I felt that it was the main entrance, that the outer 
| door was just an entrance way to a storm vestibule; and I stopped my measure- 
ment at the 14th and Perry center line of sidewalks, because I was told to do 
sO. | | | 

Q, By Mr; Healy? A. Right. 

—-Q ‘Did Mr. Healy tell you to start at the second door? A. Well, he told ' 
me to start at the main door of the building. 4 cant remember exactly that he 
specified. one or another door, 

~Q, Did he use any particular language ? A. 1 honestly can’t remember, 

' Qs You can’t recall. What was the total computation. on your first go- 
round? A. 1,324.52, . 

& ‘Did you make a meport to Mr. Healy? A. Yes, IT did, 
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Q. Now, at that time, or any other time, did Mr. Healy tell you the purpose 
and the reason for this measurement? A. No, he did not. 
‘Q. Did you have any information of the dispute that existed between FHA 
and the Woodner? A. No, I did not. 
‘Q. Well, what happened then? A. Well, I can’t remember the number of 
397 days between, but I was told to go back and measure it again; which I did. 
And then -- 
Q. This time, I think you have said, you changed; you didn’t hold the chain 
the second time? A. No,I didn’t. I had a regular crew of chain men do it. 
Q. You had a regular crew? A. Yes. 
Q. Did you make your measurements following the same route? A. Ex- 
actly the same route. 
Q. What was the distance between the points indicated previously? A. 
1,324.22 feet. . 
Q. Now, did that end your survey of this? A. No; I had to go back one 
more time and make another one. 
Q. Did Mr. Healy or anyone tell you why you had to measure it three 
times? A. No; he did not. 
Q. Did you take the same people back the second time ? A..I believe I 
did. I had my regular crew. I am pretty sure that I went back with them. 
Q. And you started at the same place? A. Right. 
398 Q. And ended at the same place? A. Yes, sir. 
Q. And what was the measurement the third time? A. 1,324.24 feet.. 
Q. You made a report to Mr. Healy on each of these? A. A verbal re- 
port on each one. _ 
-Q. And did you make notes of your measurements? A. Yes, sir. 
Q. And they are here? A. Yes. 


MR, EARDLEY: I may say, they are here for the examination of counsel, 


if they desire to examine them. 

BY MR, EARDLEY: 

Q. When you left the storm door, as you called it, can you tell us a little 
more precisely, did you go out to the center of the sidewalk and curve around, 
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or how did you do it? A. Well, I went through the center of the door, from the 
center of the door straight out to the center line of the driveway sidewalk; lay- 
ing the tape in the center line of the sidewalk around the driveway to the left, 
always in the center-line crack of the sidewalk, and so on maser: the survey, 
down to.16th Street, and across. 

Q. When you got down to 16th Street, and you turned left and kept in the 

399 center line of the sidewalk? A. Right. | 

Q. And then, as I understand it, you got down to the point at right angles 
to the -- A. At right angise to the intersection of Spring Street that inter- 
sected 14th. 

Q. I will hand you Plaintiff’s Exhibit 55, and ask you whether or not you 
can now tell me, with more certainty, what street you followed down to 14th 

Street ? Ry Surely. After crossing 16th Street at right angles to 16th Street, 
I went down Spring Street or Spring Place to the intersection of Perry and 
Spring, and down Perry to the intersection of 14th and Perry Street or Place. 

Q. You went to the middle of the sidewalk? A. Right. 

Q. Did you follow in general the route which is depicted on this map. as 
being 1335-plus-or-minus feet? A. Well, from 16th to 14th and Perry, yes; 
but around the intersection of this driveway at the Woodner, no. | 

Q. In other words -- A. This would be at right angles to noth Street 
intersecting the center line of the doorway. 

Q. You went on the sidewalk? A. As you would walk, right. I also remem- 
ber I was instructed to make this survey as a person would walk. ; 


400 MR. EARDLEY: You may cross examine. 
MR, BALL: May I have this marked for identification as Defendant’s Ex- 


hibit. 

THE CLERK: This is a plat captioned, ‘Summary of Walking Distances 

Measured.’’ It will be marked as Defendant’s No. 11, for identification. — 
‘(Whereupon the said document was marked Defend- 
ant’s Exhibit No. 11, for identification.) 
CROSS EXAMINATION . 


BY MR. BALL: 
Q. Mr. Kite, are you a registered engineer in the District of Columbia ? 
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A. No, I am not. 


‘Q. Do you hold any license as a registered land surveyor? A. No. 
Q. Anywhere? A. No. 
Q. Do you hold any license as a registered engineer anywhere? A. No, 


except for the Federal Government. 

Q. Do you hold one in the District of Columbia for the Federal Govern- 
ment? A. No. | 

401 Q. The Federal Government doesn’t issue licenses for engineers; do 

they? A. Not specifically as engineers, no. 

Q. Do they issue licenses for land surveyors? A. Not that I know of. 

Q. I will remove these, ifI may. A. Surely. | 

Q. Inthe usual procedure of making a survey, an engineer makes field 
notes; does he not? A. Right. 

Q. And sketches? A. Right. 

Q. On what he has done as he goes; is that correct? A. Right. 

‘Q. Do you have such a sketch? A. Yes,I do. It is a very crude sketch, 
I might add. 

Q. MayI see it, sir? A. Surely. 

Q. Can you tell from this sketch the distance across 16th Street? A. Yes, 


-Q. What is it? A. Thirty-six, 17 and 40 feet. Now, this vould not be to 
the opposite side of 16th Street. This would be just from a point to the center 
402 line of the sidewalk on the west side of 16th to a point on the east side. 
Not necessarily the measurement across 16th Street. 
Q.. You don’t show the width of 16th Street? A. No. 
Q. Now, do you show the point to which you measured on 14th Street? A. 
No, not on the sketch. I have got it right here, but I don’t show it. 
Q. Do you. show the point to which you measured at the Woodner end? A. 
Yes, sir. | : 
Q. What is that point and where is it shown? A. Right here (indicating). 
Q. You are making a red dot now? A. That is right. Do you want me to 
make it a little heavier ? 
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Q. Yes, a little heavier. And that red ‘‘X?* has now been made ?. A. Right. 
Q, You say that is the inside door ? A. That is right. 

| Q. Who told you to measure to the inside door, Mr. Kite? .A. I don’t be- 

403 lieve anybody told me to measure to the inside door. | 
Q. Was Mr. Eardley present when you made the measurements? A. No. 
Q. Any of them? A. No, sir. 
-Q. Anybody else there from the Government? A. No, sir. 
Q. Who did you take with you? A. You want their names? 
Q. Yes, sir. A. The first time, a man by the name of George Green, 
who also and still does work for the Surveyor’s Office. | 

Q. What is his job? A. He is an engineer. 
Q. Was he your assistant? A. That is right. 
Q. Who else? A. I'would just have to hazard a guess as to the other names 


a ®? © BB 


i wee 2 


of the other two men. I had four men of my party and it could have been a group 
of the two of them. 
Q. You just don’t know who else was there? A. I can’t remember which 
group it would be. I could give you the names of my field party, and you would 
_ have to ask them and question them and see. . 
404 Q. How many were in'the field party? A. Four. 
Q. We would like to have their names, if you don’t mind. A. George 
Green, Charles F. Corsillo, Robert Stott, and -- He left the office shortly after 
that; I can’t remember his name. His brother still works there. 
‘Q. All right, sir. A. I can find out for you. . 
Q. I just wanted to get your recollection. Now, Mr. Kite, which sketch 
' is this that you are now referring to? A. This is the first and only sketch that 
I made. ' 
Q. You never sketched your other measurements ? A. No. 
Q. Who told you to go to the center of the sidewalk on 14th Street? A. 
Mr. Healy. ; 
‘Q. Mr. Healy told you that? A. Right. 
Q. And nobody told you to go the inside front door ? SA, No. 
“Q. Why did you go to the inside front door? A. Because I felt the exterior 
5 7 


b 
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door was strictly a storm vestibule door. You wouldn’t be in the house when you | 
405 - went through that door. 

Q. Did you come into the Court House through the front doors today? A. | 
Yes. , ee 

‘Q. Did you feel you didn’t get into the Court House until you entered the 
second door ? | 

MR. EARDLEY: If Your Honor please, in order for this to have any rele- 
vance, you would have to establish these buildings are comparable. 

I would like to call your attention, if it is necessary, to the maps. In this 
building, the wall entrance, the door is exactly at the wall entrance, the outside 
door; whereas in the Woodner, both entrances are in this long canopy. Outside, 
both outside, as I recall, the wall entrance. 

So there isn’t any comparability between these doors and the Woodner’s. 

MR. BALL: If Your Honor please -- 

MR. EARDLEY: I have cases to show that the wall entrance is considered 
the principal entrance. | | 

MR. BALL: Well now, if Your Honor please, I don’t want Your Honor to 
get the mistaken idea. Both of these doors are within the wall projection of 
the Woodner. The solid wall projection of the Woodner, both doors are inside 
of that. 


406 It just — that there is a recessed manner of sideteietton. 


THE COURT: AsI recall it, 1 am under the impression it has wings on 
either side that run out and that this entrance sets back. 

MR. BALL: Exactly so. And then within the entrance, if Your Honor 
please, there are projected stone masonry walls and glass encloses that entrance, 
and the door is in the middle of that. I don’t want to testify about it. 

BY MR. BALL; 

Q. Mr. Kite, you. say you are in construction engineering? A. That is 
right. | 

-Q. That is your present business? A. Right.. 

Q. Isn’t it a fact that in the modern building today double doors are used 
in tally air-conditioned buildings ? A. True. 








Ce °° yy 7 
Q. Did you see any evidence that the front door of the Woodner had ever . 


been removed? A. Well, no, I couldn’t say that I had. : - 

Q. Did you see any evidence that it was removable? A. Well now, I : 

didn’t go that much into the detail of it. I just remember walking through it. « 
407 Q. You called it a storm door a minute ago; is that right? A. Well, I 4 


would call the same -- yes, that you would go in to break the entrance from ex- 
tremely cold or hot into a more suitable climate, yes. 

Q. You don’t mean it was a storm door put up there and taken down as : 
the seasons rolled around? A. Well, now, I have only been there the three kg 
times in my life. I don’t know whether they took it up or not. I don’t remember 4 
that much about it. 


, 


-Q. I am asking you now as a construction engineer -- which I understood 4“ 
you to say is your present employment? A. That is right. = 
Q -- isn’t it a fact that there are double sets of doors in every fully air- ' 
conditioned building constructed today? A. Most generally in all new ones, yes. = 
Q. They are permanently set up that way; aren’t they? A. Well, I would ws 


say the permanent doors would be set in the main part of the building. 

Q. In a glass-front building ? 

MR. BALL: May I have the picture ? 

Excuse me, I didn’t mean to take it away from your Honor. 

THE COURT: That is quite all right. 

— 408 BY MR, BALL: . 
| .Q. I call your attention to what has been identified as Plaintiff’s Exhibit 
75, for identification. 

Isnt it true that the words, ‘‘The Woodner,’’ were written on both of the 
front doors through which you walked to get to the polne where you began your 
measurement ? A. Right. 

Q. Isn’t it true that the ABC license is posted and printed on the section 
of the front door through which you walked to get to the point where you began 
your measurement? A. As indicated on. the photograph, yes, ‘sir. 

Q. Did you go to the point at the midpoint of the recessed set of back 
doors? A. Right. | 
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Q. Did anybody ask you to measure from the center of the front entrance 
of the Woodner to the business street frontage on 14th Street? A. No, I was 
_told to measure -- as I said before -- from the main entrance of The Woodner 

to the center lines of the intersecting sidewalks of 14th and Perry. 
Q. Nobody told you to go inside the Woodner? A. No. © | 
Q. You just went in there on your own? A. No. I wasn’t told which man- 
ner to measure from. From the principal doorway -- I felt the principal door- 
way was the second one, so that is where I went to, 
409 Q. You went in there on your own? A. Right. 
Q. Now, do you know where the property line was on 14th Street? A. At 


the time, yes. 
Q. And how far was the property line from the point where you stopped 
your measurement on 14th Street? A. I really don’t have any idea at the min- 


ute. 

Q. ‘You don’t have any idea? A. No, I dont. 

Q. Your notes don’t show? A. No. 

Q. Do you know how wide the sidewalk was on 14th Street? A. I cant 
say actually I remember, no. I would have to hazard a guess. . 

Q. I don’t want you to hazard a guess. Is there anything on your notes 
to show that? A. No; the reason for that being, I had the survey jackets with 
me, which showed all the data I needed. Wasn’t necessary to put that in my 
notes. 

Q. Do you know how wide the sidewalk is on 16th Street on the West side ? 
A. Yes, sir; it is 6 feet. . 

410 Q. Do you know how wide it is on the east side? A. No,I don’t. 

Q. You don’t know? A. Well, because where I measure to there was a 
rounded-off se a semicircle there where Spring Street or Spring Place cme 
into 14th Street, if I remember correctly. | 

Q. Mr. Kite, you said you measured as you would usually walk; is that 
correct? A. Correct. 

| Q. As a matter of fact, as you come down the sidewalk from the Woodner 
to 16th.Street, didn you take your measurement down the center of the side- 
walk, take a square military turn and then walk 16th Street -- A. That is right. 
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Q. -- toa point where Spring Street sidewalk projects into 16th Street;. 


_make another military turn, and go that way? A. That is the only way that you 


can measure on something like that. 

-Q. Yes, sir. Now, did you ever see anybody, in the three times you were 
there, walk in that manner? | 
| * * * *€ * K € * 

411 BY MR. BALL: 

‘Q. Mr. Kite, are you familiar with the measurements of distances ordi- 
inarily traveled by either human beings or vehicles? A. Yes. 

-Q. Are you familiar with the method of measuring tracks in high school 
and colleges, and so forth, in this country? A. I can’t say that I am on tracks, 
no, 

Q. You are not. Now, did you go out to CU? Did I understand you to say 
that? A. That is right. 

-412 Q. They have a track out at CU; don’t they? A. That is right; I have run 
on it. 

Q. Don’t you know the quarter mile distance is the inner edge of the 
track and measured so? A. That is right. 

Q. Do you know of any instance anywhere in measurement of distance to 
be walked, run or traveled in this country where the innermost area of the por- 
tion of surface possible to travel isn’% the standard of measure? A. That is -- 
let’s put it this way: In the District, we have the procedure in measuring for 

-liquor licenses, and distances from churches, and so forth. | 

It is our practice to measure along the center line of the sidewalk to ac- 
count for a person’s walking first.on one side or the other. People normally 
don’t walk a straight line; and that is the reason why we have always measured 
7 the center line of the sidewalk. 

_-Q. Regardless of how wide the sidewalk is? A. That is right. 

= You would do the same thing on a 20-foot sidewaik as you would do 
on a 4-foot sidewalk; is that correct? A. Correct. 

Q. Now,Mr. Kite, I will show you -- Incidentally, would you leave these, 
please , sir, with the Court for us to use ? | 
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* 413 MR. BALL; May I ask the Court that this memorandum be left here. in . 
order for us to refer to it? 
THE COURT: His notes? 


> MR. BALL: Yes, in order for us to refer to it. 
“ THE COURT: They will be returned to you later. 
. MR. BALL: I agree. 

THE COURT: Yes. 
yf MR. BALL: Could they now be marked ? 
: MR. EARDLEY: We will have it marked for identification. 

MR. BALL: We will be sure that it is returned, 
n THE.CLERK: May I ask who is offering this? 

| MR. EARDLEY: We are. | 
4 THE CLERK; It will be marked as Plaintiff’s Exhibit No. 76, for identifi- 
cation. It is Page 43 of this notebook. 

: | (Whereupon the said document was marked Plaintiff’s 


Exhibit No. 76, for identification.) 
i BY MR. BALL: 

Q. Now, Mr. Kite, I hand you a plat which has been marked for identifi- 
cation as Defendant’s Exhibit No, 11, and ask you if the general course of the 
street, Spring Place, and Perry Place, is as shown upon this plat? A. Yes, 

‘Q. Is 16th Street as shown upon this plat? A. (Witness nods assent.) 

THE COURT: Would you speak in words, because when you nod your _ 
head,.the reporter doesn’ get it. 

414 THE WITNESS: Yes. 

BY MR. BALL: 

Q. The method of reaching the front of the Woodner is shown on this plat? 
A. I disagree with the method here, but -- 

Q. I am not talking about any line of any measurements, I am talking 
about generally showing the method of reaching it. A, Yes, 

_ Q. Now, is the. 14th Street end of your measurements shown on this plat ? 
A. I would say, yes, it was on this one detail. 
? | Q. Do you know how far from the curb your measurements stopped on 
14th-Street? A. No,I don’t. I remember taking the measurement and writing 
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2 
it down in a survey jacket; but I did not put it in my notes. I dont know why, 
but I didn’t. | . 
‘Q. You did not on any one of the three occasions? A. No. ‘ 
Q. Now, did you put in your notes the length of your measurement from 4 


the intersection of the sidewalk of the west side of 16th Street and the sidewalk 
of the north side of the entrance to the Woodner, the center lines of those lee 
sidewalks ?. A. Yes, I can give youa total measurement to there. 
| 415 Q. To the point where you turned to go across 16th.Street at aia 
Street. A. Right. 
Q. Can you tell me what that measurement is? A. May I add these up 
on here 2 
Q. Yes, sir. 
MR. EARDLEY: Don’t mark it up, 
THE WITNESS: You want all the way to the center line, sir? 
BY MR. BALL: | 
Q. Wherever you turned for Spring Street, wherever you turned to go 
east across 16th.Street. A. 238.37. | 
Q. Feet. Now, Mr. Kite, did you use an instrument? A. The only place 
I used an instrument was going across 16th.Street. | 
Q. The only place you used an instrument was across 16th-Street? A. 
a , = 
 Q. And that was to extend Spring Place center line of the sidewalk; is 
the correct, sir? A. No, I used that to.establish the 90 degrees going across 
16th Street. . 
416 Q. To establish the 90 degrees? A. Right. 
Q. Now, did you come all around the front of the Woodner to a point op- 
- posite the center of the front entrance and then turn at right angles again? A.. 
Right. | 
Q, You did that? A. Yes. 
Q. And you can’t. show us the point at which you stopped on 14th. Street ? 
A. I can on that one detail on your map there, yes. — : 
' Q, I meant from your notes, A. No. 
Q. We are using somebody else’s notes here. You are not sure of the 
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accuracy of this. A. ate I don’t know what that is at all except the picture is 
correct, 

Q. You can’t tell us that point. Was it beyond the property line? A. Yes. 

Q. Do you know how far beyond the property line it was? A. No,I don, 
not at the minute. | | 

Q. And the most you could get was 1324 point whatever you say? A. Right. 

417 Q. Have you ever been asked to sketch it out or make a plat of it? A. No, 
I have not. : 
Q. Mr. Kite, could you tell us the distance between the two doors, sir? 
A. I have got 11.79 feet. : 

Q. 11.79? A. (Witness nods assent.) 

Q. That is between the two doors at the entrance to the Woodner? A. Right. 

Q. Did you use a chain? A. We used a regular surveyor’s chain, yes. | 

Q. That is a metal tape? A. Yes. | 

Q. Had you had it checked? A. No. That had not been standardized by 
the Bureau of Standards. 

Q. Had it been checked for repairs? A. It had no repairs; it was a brand 
new chain. . 

Q. Thank you, sir. One other question. Mr. Kite, did you have a meas- 
urement that was made by a Mr. Locraft? Did Mr. Healy show you that? A. No, 
sir. | | 

418 Q. Never did? A. No, sir. 
: Q. Do you know a Mr. Maddox ? A. Yes. 

Q. Was he present? A. No, sir. 

Q. When you made any of the measurements? A. No, sir. 

Q. Nobody else but your party at any time ? A, At any time. 

MR. BALL: Thank you very much, sir. 

THE WITNESS: You are very welcome. 

MR. EARDLEY: would you read the last question ard answer ? 

(Whereupon the indicated question and answer were read by the reporter.) 

REDIRECT EXAMINATION 
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Q. Mr. Kite, approximately when was this: -measurement made? A, Well, 
I can’t actually tell you, because I somehow or other forgot to put a date down 
on my notebook, 
-Q. Do you know what year? A. 1955. 
419 Q. Fifty-five? A. Iam sure it must have been. I don’t have a date here 
at all. The only other date I have is a couple pages previous. It was 1955. © 

Q. I show you Plaintiff’s Exhibit 61, for identification, and ask you whether 

that will refresh your recollection as to when you made the measurements ? A. 
I had never seen this letter before. | | | : 

Q. Do you know when you made the measurement? A. No,I don’t. I 
can’t say for sure when I made it, except the date here. I must have made it 
sometime within the month of May. | 

Q. What year? A. Fifty-five. 

Q. Well, you were right. What is a surveying jacket? A. The City of 
Washington is broken up into squares and parcels of ground. In the District 
Surveyor’s records, there are numerous jackets which are kept in a file called | 

- gurvey jackets; and there is one of those or more for each square in the city; 
and whenever we go out to make a survey, we take one of those squares we are 
‘working in with us, and all the general information in that square, survey in- 
formation is in there. 

. Q. Now, in making this measurement on these three occasions, apparently 

420 | you made or had 8 or 10 points of measurement. A. Yes. 

Q. Was that because you were rounding a curb or something on that order? 

A. I would go as far as I could that wouldn’t be broken, IfI could go a hundred 


i 


feet, I would go a hundred feet at a time; or if I ran into an intersection that was | 


“less, or had to break it to go across the street, I broke it, like going across 16th 
Street. I couldn’t run the full tape out, so I had to break it twice to get across. 
Q. From what door do you enter the lobby of the Woodner ? A. I would 
just have to go by the sketches that T have seen today. I don’t know. 
Q. You don’t recall? A. No. 
MR. EARDLEY: That is all. 
THE COURT: Have you finished with this witness ? 
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MR. BALL: We have no further questions, 


* * * * * &* K& * 


420 ROBERT O. CLOUSER 
x *x* * * * * *x* * 
. 421 | DIRECT EXAMINATION 
BY MR. EARDLEY: 
Q. State your full name. A. Robert O, Clouser, C-l-o-u-s-e-r. 
Q. And what is your occupation? A. I am an employe of the District 


Zoning Commission. 

Q. What position do you hold? A. Director of Planning. 

Q. What are the duties of the Director of Planning? A. I do the -- Iam 
the chief planner for the Zoning Commission, and I am the administrative head 
of the entire office. 


* * *£* *£* * & KF * 


422 . Q. We have had numerous references in here to the Board of Zoning Ad- 
justment. Do you work on its behalf or for it? A. Iam a member of the Board 
and also work on its behalf. | 

*¥* * *© * * x * * 

423 MR. EARDLEY: I don’t believe, Your Honor, that a copy of the Zoning 

Regulations has been offered yet; and I at this time will do so. 

MR. BALL:: No objection. 

MR. EARDLEY: Better mark this independently as “‘A.”’ 

THE CLERK: The Zoning Regulations of the District of Columbia will . 
be marked as Plaintiff’s Exhibit No. 77, for identification, 

424 THE COURT: Admitted. 


(Whereupon the said document was marked Plaintiff’s 
Exhibit No. 77.and received in evidence.) | 


THE CLERK: This is a document captioned, ‘‘Amendments to Zoning Reg- 
ulations of the District of Columbia,” It will be marked as Plaintiff’s Exhibit 
No. 77-A, for identification. | 

MR. BALL: No objection. 

THE COURT: Admitted, 77-A. 

(Whereupon the said document was marked Plaintiff’s 
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. Exhibit No,.77-A and received in evidence.) 
-BY MR. EARDLEY: 
:Q. Mr. Clouser, at my request, have you produced the originals of the 
various appeals that involve the Woodner? A. Yes, sir. 
Q. Can you show me any maps which accompanied Appeal 2601? 
MR. EARDLEY: Your Honor will recall we had two, and Mr. Holladay 
said he had no doubt about it, but he didn’t, personally,.recall it. 
* * * * *£ £ F * * 
425 BY MR. EARDLEY: 
Q. Now you have, Mr. Clouser, pulled out a map which is -- can you de- 
scribe it for us? A. It shows a typical floor plan of the Rock Creek -- well, 
it is of the Woodner. | 
Q. And is it marked No.6? A. That is right. 
Q. And I will ask you to examine Plaintiff’s Exhibit 44, and determine 
whether this is a photostat reduced in size? A. Yes, it is. 
MR. EARDLEY: We offer this in evidence. 
THE COURT: No. 44 is a photostat of this plan? 
MR. EARDLEY: It is a photostat of one of the maps that accompanied the 
appeal. 
' THE COURT: Very well. Do you move the admission of this ? 
MR. EARDLEY: I move the admission. 
THE COURT: No. 44 admitted. 
* # * * * or 5 7E 


426 BY MR. EARDLEY: 


sir. : 
Q. Did they issue an order in connection with Appeal 2601? A, They did, 
yes. | 7 = 
: Q. I hand you Plaintiff’s Exhibit No. 46, for identification, and ask you _ 
| 427 whether that is a photostat of the order that was issued following that ap 
peal? A, Yes, it is. 

MR. EARDLEY: We offer this in evidence. 


Q. Now, Mr. Clouser, did the Board -- did aes call it the Board ? A. Yes, 
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| MR. BALL: I haven't seen that yet. May I look at the original of this? 
I havent any objection to that being a copy of the original. It is. 
THE COURT: No. 46 admitted. 
*¥* * * * &K KK KF 
430 BY MR. EARDLEY: 

Q. ‘Now, I'call your attention to Plaintiff’s Exhibit 77-A which I believe 
is an amendment styled, I think, ‘“Paragraph 33,’7 You are familiar with that, 
are you not? A. Yes, sir. 

Q. When was that amendment made? I mean when was it issued? A. It 
was enacted by the Zoning Commission on November 3, 1954. 

Q. And you recall the events that led up to the amendment? A. Yes. - 

‘Q. Did The Woodner -- andI speak there in a very general sense, The | 
W oodner; or people connected with The Woodner, have anything to do with the 
amendment ? 

.. x * * * * * * * 
432 THE WITNESS: The answer to that is yes. 

MR. EARDLEY: Would you mark this, please ? 

433 DEPUTY CLERK: This is a document to the members of the Zoning ¢ Com- 
mission, Zoning Advisory Council and B.S.A., dated August 26, 1954. 
It will be marked as Plaintiff’s exhibit 78 for identification. 


(Zoning Commission document was marked Plaintiff’s 
Exhibit No. 78 for identification.) 


BY MR. EARDLEY: | | 

Q. Who discussed the language of the amendment with you, if anyone? A. 
It was discussed with me by Mr. Paul Cromelin, attorney for the Berkshire 
Apartments, who were interested in the amendment, and by Mr. James Wilkes 
and Norman Glasgow, attorneys, I believe at the time for Mr. Woodner, I believe. 

Q. Did they furnish any assistance in the preparation of the amendment ? 
A. A great deal. | 

Q. And did you have occasion to submit a memorandum to the Board per- | 


taining to this? A. This is a memorandum -- 
Q. I am handing you now Plaintiff’s Exhibit 78 for identification. A..-- 














which I prepared for the benefit of the members of the Zoning Adjustment, after 
434 1 had drafted what I believed to be a regulation which would meet the re- 
quirements of the Commission with respect to these adjuncts, and I sent that 
around to them for comment. 
Q. I notice that the draft is attached and there is on there -- is that your 


handwriting? A. Yes. | 

Q. -- the word, ‘Wilkes’’ and then in parentheses ‘Woodner.’’, A. That 
is right. 

Q. What did that mean? 

MR. ‘BALL: May it please the Court, may it be understood so we will not 

have to interrupt again, that the objection to Mr. Clouser’s oral testimony as 
to anything prior to the adoption of the ordinance will continue, question to 
question ? 

THE COURT: Yes, certainly. 

MR. BALL: Thank you. | 

THE WITNESS: That note was put on there to remind myself that there 
was a question about the distance. The quarter mile part of this regulation. 

BY MR. EARDLEY: 

| Q. Did you consult with Mr. Wilkes about this problem? A. That is 
435 right. 

Q. And did he make any suggestion concerning how the amendment should 
read with respect to distance? A. Yes, I had the measurements taken as ini- 
tially drafted, the regulations from the center of the principal entrance of any 
such building to the commercial district nearest to it, and the suggestion Mr. 

‘Wilkes made was that it be amended, as I recall it -- I have forgotten the exact 
wording -- ‘‘ to the nearest business street frontage of any business district, ad 
and so forth. 

Q.: Is that the language that he suggested ? A. Precisely. 

Q. And which was adopted? A. The Commission adopted that language. 

Q. Did you have any discussion with him as to why that language would. be 
better than the language you had suggested ? A. It was to make certain anaes The 
‘Woodner Apartment would qualify under the terms of the paragraph. . 
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MR. EARDLEY: We offer this exhibit in evidence. 
THE courT: Have you seen it? 
MR. BALL: Yes, your Honor, we have a copy. 
» THE COURT: Admitted. 
5 cd * * x * * x 
436 BY MR, EARDLEY: . | 
Q. Was 14th Street established as a commercial area prior to 1954? A. 
Yes, sir. | | 
| Q. Was that the nearest commercial area to the Woodner? A. Yes, 
‘ THE COURT: What street was that? | 
THE WITNESS: 14th Street. 
437 BY MR. EARDLEY: 
' Q. I show you Plaintiff’s Exhibit 55 and ask you if you can identify that 
document? A. That is a plat used in conjunction with one of the appeals filed 
before the Adjustment Board with respect to adjuncts in the Woodner building. 
Q. Now the record shows that this was presented at Appeal 4,000. I want 
» to call your attention at this time to the two distances that appear on the plat. 
One you will notice is marked 1335 plus or minus feet going down Spring Place 
and Perry. Do you recall how and when this was prepared? A. I would rather 





see the original. 
Q. Allright. A. The line that you referred to was placed on the map 
here just prior to the hearing on this appeal. 
Q. By whom? A. By one of my draftsmen. 
Q. At your direction? A. At my direction. 
+ Q. And it shows. 1335 feet? A. It shows 1335 feet plus or minus. Itis a 
scale dimension, that is from the principal entrance of The Woodner to the center 


a 


of the sidewalk along 14th Street. 

438 Q. Now, I also notice that there is another line going down Spring Road 
and which is measured 1545 plus or minus feet. Can you tell me the story be- 
hind that line?. A. Counsel for Mr. Woodner asked that that line be put on. At 
least he asked that. the measurement be made on that street. 


*x* * * * * * & * 
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439  Q. Was this conversation at a Board hearing? A.}Oh, no, this is things 
| we were asked to do or asked about prior to the hearing: 
Q. In preparation of the hearing ? } A. In preparation and support, yes. | 
' Q. Who was the lawyer, do you recall? A. Mr. Glasgow asked me to do 
this. 
- Q. Place this line on here? A. Yes. 
THE COURT: Which line is that? 
THE WITNESS: That is the blue line on this chart. 
THE COURT: The blue line on exhibit 557 
MR. EARDLEY: Well, your Honor, we have furnished a photostat. But, 
of course the photostat will not show the different colors. One line, the 1335 
440 on the red, and the other one in blue. It is the blue one Mr. Glasgow 
| asked them to put on. 
THE COURT: And this exhibit is No. 55. 
MR. EARDLEY: Yes, 55. 
* * * * * * * * 
BY MR, EARDLEY: 
Q. Now, Mr. Clouser, what action was taken if any with respect to appeal 
No. 400027 
* * * aK * x % aK 
- 441 THE WITNESS: It was approved. 
THE COURT: Now just a minute. Is the paper which evidences the ap- 
proval in that record that you have there ? 
THE WITNESS: No, it is not. 
THE. COURT: Well, how is that evidenced? Is there a record made of it? 
THE WITNESS: The only evidence we have of this are stenographic notes 
on this paper which is made a photostatic copy of. I can explain it. 
THE COURT: Is that paper -- you said that paper. ‘had been marked for 
identification. | 
MR. EARDLEY: Yes, your Honor. 
THE COURT: All right. 
MR. BALL: May I be heard on this? 


$ 
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442 THE COURT: Yes. 

MR. BALL; The statute of the District of Columbia, or the law of the Dis- 
trict of Columbia - paragraph E of Section 23, Part 1 of the Zoning Regulations 
of the District of Columbia on page 39 provide under the duties of the Board of 
Zoning Adjustment which incidentally is taken from 5 D.C - Code Paragraph 420: 
‘‘The Board shall cause to be made a record of all of its proceedings which rec- 
ords shall set forth the full reasons for its decisions and the vote of each mem- 

| ber participating therein. Such record immediately following the Board’s final 
decision shall be filed in the office of the Board and shall be open to public in- 
> spection.”” | 
I submit that that is the only record of the action of the Board of Zoning 
Adjustment of the District of Columbia that can be offered here before this Court. 
THE COURT: Isn’t that exactly what you are trying to offer? 
MR. EARDLEY: I am trying to explain why the order which that regulation 
refers to was not entered. The fact is that The Woodner people did not want it 


yh oY 








‘ entered. 

THE COURT: Well, you may show that. 

BY MR. EARDLEY: 

Q. Now, I show you Plaintiffs Exhibit 59-A, and B and ask you whether or 

443 not that is a photostat reflecting the action taken on the appeal? A. It is. 

Q. And was the appeal granted or denied? A. Granted. 

Q. Was it ordered entered pursuant to the regulation that Mr. Ball just 

read? A. No. . 
Q. Why wasn’t it entered? A. We were asked by counsel for Mr. Woodner 


4 


@ 


not to enter the order, at that time. 
Q. Did he give a reason? A. Yes, at that time, they told us that -- 
THE COURT: Now, was this told to you personally ? 
THE WITNESS: Told to me. 
THE COURT: And who told you ? 
THE WITNESS: Mr. Glasgow, I believe. 
THE COURT: All right, you may state it. 
THE WITNESS: He told me that The Woodner people were not going ahead 
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at that time with the adjunct. He did not give any reasons. 
BY MR. EARDLEY: | 
Q. Was there any time limit within which. an appeal like that had to be 
acted on? A. No, we frequently fall behind in our work. Sometimes we are 
quite glad to get a break of this kind. | 
444 Q. Do you recall that sometime later the question came up as to the 
: distance between the principal entrance and the business street frontage? A. 
Yes, I received a letter from Mr. Leahy, I believe. | 
Q. What action did you take ? A. He reminded me at the time that I still 
had not entered the order and that quite some time had elapsed. But when I 
read the letter which questions the measurement and asked for withdrawal on 
the grounds that the Board lacked jurisdiction, I immediately sent it to the Sur- 
veyor with an explanation and asked him to give us a correct measurement of 
the distance involved. | 
_- THE.COURT: And is Plaintifi’s exhibit 60 a photostat of the request made 
by the Surveyor of the measurement? A. Yes, your Honor. | 
BY MR. EARDLEY: 
Q. Did you get a reply back? A. Yes, I did. 
Q. I show you Plaintiff’s Exhibit 61 for identification and ask you whether 
that is a photostat of the reply you received? A. Yes, it is. | | 
445 _ MR. EARDLEY: We offer these two documents into evidence. 
. MR. BALL: May I see them must (sic) a minute 2 
MR, EARDLEY: Yes. | 
MR. BALL: If your Honor please, I object to. any letter, on the grounds 
that the man who did the measurement is the best man. I understand it has been 
_ Offered by the Plaintiff here. 
| This is merely a letter from Mr. Healy. : 
MR, EARDLEY: It is to the Board of Zoning Adjustment, what the official 
distance is. — | | 
THE COURT: is that a part of the official record ? 
THE WITNESS: Yes, ma’am, | 





* See Stipulation 
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THE COURT: I think, under that statute of official records that this is 
entitled to come in. a | | 

MR. EARDLEY: I offer it in evidence. 

DEPUTY CLERK: 60 and 61 are received. 


(Plaintiff’s Exhibits 60 and 61 are received in evi- 
dence.) 


BY MR, EARDLEY: 

Q. Now, Mr. Clouser, in the letter I believe, if Il am correct, you advised - 
the Surveyor to measure to the center of the sidewalk ? A. That is right. 

446 Q. And why did you do that? A. That is the normal way you would make 
such a measurement, I would think. It seemed the fairest way, anyway. 
_ Q. And did you advise him what the principal entrance was? A. We sent 
a,map up to him, one of our maps, so he had that and he knew where that was. 
* * * * * * * * 

THE COURT: Just a minute. When you were figuring this out, you said 
that Mr. Wilkes suggested this language for you? | 

THE WITNESS: Changing the language, yes, ma’am. 

THE COURT: Well, did he say anything to you about the meaning of this 
part of the regulation that had to do with this entrance ? 

447 THE WITNESS: No. | 

THE COURT: So that was just your phraseology of it, the phraseology of 
the Board of Zoning Adjustment ? 

THE WITNESS: It is the phraseology adopted by the Commission after a 
great deal of thought. Personally, I would have preferred radial measurements 
but we could not get The Woodner in with any such type of measurements. So 
we had to use the entrance and language we did in order to make them qualify, 
which was one of the main purposes of the regulation. 

ae “MR. EARDLEY: There has been an objection made to asking the witness 
what, in his opinion, is the principal entrance, what is meant. by the language. : 


We think that this is a word of art, possibly, I do not know. 
THE COURT: Have you used that language in other zoning regulations ? 
THE WITNESS: No, we had some up until 1936 but we purposely got rid 
of it. | 
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‘THE COURT: You mean you had some that used this wording ? 

THE WITNESS: We had some, yes. Not exactly this wording but we have 
‘had measurement. regulations before which, in 1936 we did eliminate. This is , 
the first one that has crept back into the’ regulations. 

+ + # RR HR Oe 
448 MR. EARDLEY: You may cross-examine. 

MR, BALL; I understand that the only evidence we have of any approval 
is the oral evidence of Mr. Clouser up to this point ? 

THE COURT: Approval of what ? 

MR. BALL: Approval of appeal 4000 my} the Zoning Adjustment Board. 
We have no exhibit, do we? 

THE COURT: I do not so understand, sir. I thought that the exhibits that | 

"have been put in here did have to do with it. 
MR. BALL: No, may it please the Court. 
. MR. EARDLEY: Your Honor, he called my attention to the fact that -- it 

is my mistake. Apparently I did not -- after he identified the ruling here, I did 
not apparently offer it. 

THE COURT: That is 55, isn’t it? 

MR. EARDLEY: No, your Honor, it is 59-A and 59-B. 

THE COURT: 59-A and 59-B ? 

MR, EARDLEY: Yes, and we will now offer it. 

: MR. BALL: Now, if your Honor please, we object to that; may I state my objec 
449 THE COURT: Yes. 

MR, BALL: On the grounds that this is an effort to show through: the mem- 
orandum made. by somebody of something done by a Board without showing min- 
| utes and without showing it in the manner prescribed by the. law. | 

It is an effort on the part of one member to show the action of all members, | 
outside of the manner prescribed by law. 

If your Honor please, I am certain that the general law is that a body cor- 
porate as this body is, can speak only through, its approved minutes, unless | 
there be a regular statutory manner by which they can Speak. The regular 
statutory manner in this case is this provision which I referred toa 2 moment 
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ago, Section E of Part 1, Section 23 of the Zoning Regulations of the District of 
Columbia which must show the vote of each member, the reasons therefor, and 
must immediately become a public record. - 
THE COURT: Well, that does not mean that that is the only record they 
can have or what they do, as I understand this. 
DEPUTY CLERK: What page is that? 
MR. BALL: Page 39, paragraph E, if your Honor please. 
THE COURT: Mr. Eardley, have you all of the records that they have 
» 450 that are available on this appeal 4000? | 
r MR. EARDLEY: I put it in. 
THE COURT: Everything that you had on that ? 
MR. EARDLEY: Well, I don’t -- I can’t -- I am going to have to go through 
the file again. You see there were several appeals, and there were some tre- 














mendously huge maps that I may not have put in. 
But there is no other record that I have been able to find nor have I been 
able to get any further information from Mr. Clouser as to any other record 
4 pertaining to the action of the Board upon the appeal, for the reasons that he has 
explained. : 
THE COURT: Now, Mr. Clouser, you are on this Board, are you not? 
THE WITNESS: Yes, ma’am. 
THE COURT: And you were present when these proceedings took place? 
THE WITNESS: Yes, I was. 
THE COURT: And so you have personal knowledge of them ? 
THE WITNESS: Yes, that is right. 
THE COURT: Now, with reference to this subdivision E, on page 39, it says 
“The Board shall cause to be made a record of all of its proceedings, which record 
shall set forth the full reasons for its decision, and a vote of each member par- 
ticipating thereon, such record immediately following the Board’s final decision 
451 _ shall be filed in the office of the Board and shall be opened to public inspec- 
tion.” 
Is there any record regarding this matter of Appeal 4000 that you have not 


brought with you ? 
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THE WITNESS: We have not finished the records, your Honor. The order 
has not been written, for the reasons I gave the Court previously. ; 
THE.COURT: Now when these hearings are held down there, they usually 2 


have a paper which notes everything that is to come up? P 
THE WITNESS: That is right. You have a copy of the agenda now. ‘ 

THE COURT: Yes. Now, who writes these O.K.’s or whatever it is, to a 
indicate the action that is taken? | . | * 
THE WITNESS: Secretary of the Board. 

THE COURT: 59-A and 59-B will be admitted. : 
(Plaintiff’s Exhibits 59-A and 59-B are received in ‘i 

evidence.) . | 

MR. EARDLEY: I have one last question, if you do not mind. 
THE COURT: All right. , 


BY MR. EARDLEY: | 
452 Q. Before 1954, under your Zoning regulations, could an apartment oper- 
ate commercial adjuncts? A. No. | | 
MR. EARDLEY: You may cross examine. 
CROSS EXAMINATION 





BY MR. BALL: 
Q. Mr. Clouser, do you have with you the official records and all of the 
official records concerning Appeal 4000? A. All of them? 
'  Q. Yes. A. No. ‘ 
Q. We have been furnished photostats here. First we were furnished a | 
set of photostats at our expense from your office which we thought were all of 
the public records of Appeal 4000 and then we have been furnished some other 
photostats during the course of this trial. 
| Could you tell me whereabouts the paper, which has just been produced 
and admitted in evidence as Plaintiff’s Exhibit 59-A and B, have been the last 
two months? A. Mr. Eardley -- that is a photostat? | 4 
Q. ‘Yes. A. I don’t know where that has been. It is the first tithe I have 
453 ever seen it. | | | 
Q. Do you know where the official records are now? A. Of that? 
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‘Q. Yes. A. The official records are in here. That is a photostat of the | 
secretary of the Board’s records. | | 

Q. Do you know where that is? A. It-is in his hands. 

Q. Whose hands? A. The Secretary of the Board. Mr. W. E. Chase. 

@. And this record was made -- do you know when? A. It was made 
immediately following the hearing of that docket. 

Q. Is there any record of the vote of the Board? A. Only such as he 
has in his -- either on that sheet of paper or elsewhere. 

Q. And this is the only record there is of the action of the Board? A. So 
far as I know, yes. 

Q. And you do not know who made the notations on here ? A. Mr. Chase 
made them. 

Q. Mr. Chase made them? A. Yes, sir. 

Q. Do you know how the other members voted? A. Yes. 

454 Q. You do? Do you know any record of how the other members voted any- 
where -- or where there is any record? A. There is no record of how they voted 
other than the notes, you see. 

‘HE COURT: He said other than the notes. 

THE WITNESS: The notes that are either on that paper there or that Mr. 
Chase has elsewhere, for his own information. 

BY MR. BALL: 

Q. I mean in the office of the Board of Zoning Adjustment, is there any 
record anywhere showing the votes of the members? A. The records of the 
vote will not be taken, will not be tabulated into the docket of the Board until 
the order is written. 

- MR. BALL: I move to strike that answer as unresponsive. 

BY MR. BALL: 

_» Q. Iasked you if you know anywhere where there is a record in the office 
of the Board of Zoning Adjustment of the vote of the members of the Board on 
Appeal 4,000? A. The record I just gave you as to the Secretary’s notes. That 

a 455 | is the only record I know of. ; 
q '  @Q. This is the only record you know of? A. That is right. 
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Q. And this is the secretary’s notes? A. That is right. 
— Q. You say they are in the hand of the secretary ? A. That is right. 
_ Q. Does this become a public. record in the office of the Board of Zoning 
Adjustment ? A. No. 
Q. It has not? A. No. 
| » Q Now, Mr, Clouser -- incidentally -- will your Honor indulge me just 
one moment ? - | | > 
| ‘TBE COURT: Yes, 

BY MR, BALL: 

Q. Now, you say, Mr. Clouser, you testified that at the hearing someone 
asked the Board not to enter the order, is that correct? A. I did not testify to 
that, | 

Q. You did not testify to that? A. No, 

Q. Now, Mr. Clouser at the time that the Appeal 4000 was considered, 
isn’t it a fact that as soon as the Appeal 4000 was over, the Board adjourned 
456 without any action or any vote? A. I don’t -- 
| Q. On the 17th of November, 1954. A. I don’t remember. It is hardly 
likely, 

Q. Sir? A. I don’t remember. It is hardly likely. 
Q. Hardly likely, and that is your recollection? A. That is my best rec- 
ollection. | 
| Q. I hand you herewith what has been furnished to us from your office as 
a transcript, and it is in evidence as - I now hand you what has been identified 
or was in evidence as plaintiff’s exhibit 58 from the official records of the Board 
of Zoning Adjustment, November 17, 1954, entitled “Public Hearing, Appeal 
4000°? and ask you if you will read the last item on there and see if that refreshes | 
your recollection. A. ‘Mr.Coe: Does anyone wish to be heard in opposition ? 
S*NO opposition. 

-**The Board adjourned.’’ 

Q. Yes. Now is there any other official record from that point on, any- 
where, as to any action taken by the Board of Zoning Adjustment in the District — 
of Columbia, as the Board of Zoning Adjustment? A. Yes. | 
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457|  Q. Where is that record? A. The record is in our office and refers to all 
of the other cases:on that same docket. 
Q. A minute of any kind? A. There are minutes, there is an official 

docket, and there is a transcript of ail of the hearing heard on that day. 

| Q. I am talking about appeal 4000. A. 4,000 was one of many heard on 
that same day. | | | 

, Q. Yes. Now I want to know if there is any minute, anywhere, in the rec- 
ord of the Board of Zoning Adjustment of the District of Columbia, which shows 


id 





* any meeting held or any action taken subsequent to the time of adjournment on 
» November 17, 1954, on Appeal 4,000? A. The minutes might show it. I am not 
sure. | 


Q. Could you produce any minutes if they do show them? A. Yes, I can 
produce them. 
Q. Do you have the records with you? A. No. 
Q. They might show it, is your answer? A. The minutes might show it. 
458 Q. Now, Mr. Clouser, isn’t it a fact that you made a search of the records 
for Mr. Eardley in this case? A. No -- only in part. | 
Q. It is not? A. Only in part. 
Q. Now, do you have any evidence -- I withdraw that. This is a transcript 
taken by a stenographer at the meeting, is it not? A. That is right. 
Q. And that is an employee of the Board of Zoning Adjustment, that sten- 
ographer, whoever it is? A. That is an employee, yes. 
Q. That is the usual method of taking down hearings? A. That is right. 
Q. You cause a transcript to be made of the hearings? A. That is right. 
Mi Q. Just as a record is made in court of the proceedings here? A. Yes. 
Q. Is there any other transcript anywhere that you know of as to any ac- 
tion on appeal 4000 subsequent to'November 17 of. 1954 ? A. Unless there was 
459 further hearings on it, there would not be any more. As far asI know, 
there were no further hearings, | 
Q. Is there any transcript of any nécova anywhere that indicates that any- 
body asked you to hold, or asked the Board to hold the action of the Board on 
November 17? A. I was asked personally to do that. | 





& 
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Q, And you were just one member of the Board of £ Zoning Adjustment 2 
A, That is right. | 

Q. Not.the Board? A. That is right. 

Q, How many: ‘members on the Board? A. Five. 

Q. And is there any record of that anywhere, sir? A. No. 


Q. Well now, does the Board of Zoning Adjustment, does ‘it usually act on — 
the request of one member, sir? A. I handle all of the Board’s administrative 


work. The Board has never questioned about anything of this nature unless it is. 
something that has to go around for a vote. 

Q. Would you have any authority to withhold, contrary to the regulations, 
the action of the Board from the public records? A. I don’t think we have done 


460 anything that is contrary to the regulations. 


Q. I say would you have authority to withhold? A. If they were contrary, 
1 would have no such authority. | 

Q. Yes. Now you said, I believe, that this -- Plaintiff’s exhibit 55, which 
is in evidence, was made on a.plat that was in your office? A. It was made by 
my draftsman, the entire plat. 

Q, And the physical paper for it was furnished in your office somewhere ? 
A. Not for that. That is a photostat. 

Q. I understand this is a photostat. But Phe record from which this is. a 
photostat ? A. That is right. 
| Q, And it came from your office ? A, That is right, sir. 

Q. There never was any survey made or measurement made prior to that, 
was there ? A. As far as we are concerned, no, | 

Qs Prior to the hearing of November 17 ?, A. AS far as we are ® concerned, 


Q. Now, Mr. Clouser, you said you received a. letter from Mr. Leahy. 
461 ‘You knew Mr. Leahy, didn’t you? A, Yes, I know ‘him -- or knew him, 
| Q. When you got his letter, which is plaintiff’s exhibit 16, he told you it 


appeared that The. Woodner or Rock Creek Plaza, the application had been ground- 


ed upon error, did he not? A. Yes, sir. 
‘Q. And. that since that time they had a that they could not qualify — 


i 
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under the quarter-mile distance, is that correct, sir? A. That is correct. 
Q. And then he said, therefore, we hicneasiet the application, didn’t he ? 
A. Oh, no, he didn’t. 
Q. He did not say that? A. No. 
Q. What did he say? A. You read what he said. I can’t read this. 
Q. Sir? A. You read it. I can’t see it. 

_ Q. No, sir, I don’t want to read it for you. If you left your glasses home 
or something like that -- mine won’t help you, I am sure. A. Maybe I can see 
it. 
| 462 Q. Well, you follow me on the last paragraph. Didn’t he say, ‘I am re- 

quested therefore by the owners of The Woodner to withdraw said petition, re- 
quest and appeal.’?? A. You have got to read the whole letter. 

Q. I asked you if he did not say that? A. If you want me to say that that 
is what the last paragraph said, that is what it says. 

Q. Yes. A. That is right. 

Q. Now, is there any regulations that you know of anywhere against a 
withdrawal of an appeal? A. No. 

Q. There is nothing unusual about somebody withdrawing an appeal, is 
there? A. Not at all. 

Q. All right, sir. Now, on May 11, 1955, you wrote Mr. Leahy a letter, 
didn’t you? A. Right. 

Q. And in that letter you say -- I am not sure I have a copy here. Do you 
have a copy ? 

In that letter you say, ‘I have your somewhat puzzling letter of April 29 
concerning the Board of Zoning Adjustment in an action to appeal the estab- 
lishment of a grocery store in the Woodner Hotel. I have had the matter checked 
by the Surveyor who, using Mr. Locraft’s basis of the measurement taken, but 

463 extending it to the center of the sidewalk along 14th Street, finds that the 
distance involved is exactly 1324 feet which measurement in so far as it es- 
tablishes the jurisdiction of the Board is acceptable as being the official dis- 
tance. The owners of The Woodner may, of course, withdraw the appeal. The - 
approval of which has not as yet been officially entered into the records, without 
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| assigning to us reasons therefor. But the withdrawal is not acceptable for the 
‘jurisdictional reasons assigned. | | 

“Please advise me of your pleasure in the matter.’’ 

Now, Mr. Clouser, isn’t it a fact that on the day you wrote this letter on 
May 11,.1955, no approval of appeal 4000 had become an accomplished fact, 
as you hear (sic) say? A. It had not been entered into the records. 

Q. . And there was no minutes of the Board of Zoning Adjustment to show 
it ? A. I am not sure of that. Itold you I would bring those records if you 
want them. I would have to check that. That has never been checked. 

Q. It is up to the other side to prove it, A. My answer is then I don’t - 
know until I check the minutes. It may be there. | 

Q. You don’t know. Then you had Mr. Locraft’s -- you had his measure- 

464 ments which were sent to you by Mr. Leahy? A. Yes, sir. 
Q. And that was sketched out all of the way? A. Yes. 
Q. And you said, go to the center of the sidewalk on 14th Street, is that 
_ correct? A. Thatisright. 
.Q. Do you know where the properly (sic). line was on 14th Street with re- 
spect to the center of the sidewalk? A. The distance, no. 
Q. You do not know? A. No. 
Q. Now, Mr. Clouser, do you have the proof of publication in this case 2 


A. With me? . 
Q. Yes, sir. A. I don’t believe it is on either of these files, If it is 
not, we don’t have it. | ‘ 


Q. Is there any? A. Oh, yes. 
Q. Do you know what date it was published, and in what paper? A. Not 
from here, no. That could be ascertained. 

465 Q. Now do you know whether the people on 14th Street in the nearest 
principal business area were served with any notice in this hearing? A, Def- 
initely they were. 

Q. Do you have proof of that in your file? A. I dont know unless I check 
the file. _ 
Q. Do you have the file with you, sir? A. Yes. 
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Q. Could you check it now ? As Yes. 
THE COURT: I have been. letting this proceeding go on past the usual 
time to adjourn. because I thought maybe you could finish with Mr. Clouser, 
But if he is going to have to come back anyway to bring other documents -- 
MR. EARDLEY: I wish, if he is to bring other documents, he would 
-be notified now what they are. — 
MR. BALL: MayI state - 
THE COURT: Yes. | 
MR, BALL: Mr. Clouser, when you return would you =e with you 
please, sir, any proof of publication you have on this hearing ? You understand 
what I mean by proof of publication? | . 
THE WITNESS: Oh, yes. 
MR. BALL: Any notice which was served to the business area on 14th 
Street which would be the people concerned, of course. 
466 _ Also any minute showing the action of the Board of Zoning Adjustment on 
~ Appeal 4000, subsequent to November 17, 1954, 
_ THE WITNESS: You would not care if that was the same day, would you? 
MR, BALL: No, sir, I said any meeting showing action after they adjourned. 
THE WITNESS: The adjournment you showed me was only an adjournment 
of public hearing. The Board acts the same day on many of these matters, which — 
I think it did. : | : 
_ MR. BALL: I want the minutes that has been a ne record since that 
time, | | 
‘THE WITNESS: You said subsentent to that date ? 
MR. BALL: Yes, sir. 
THE WITNESS: paces it was on the same day ? That is what I was ask- 
ing. = 
MR. BALL: Mr. Clouser, I am not trying | to play tricks on you, Any action 
subsequent to that. 
THE COURT: Anything else you want him to bring now ? 
MR. BALL: And, -if there are any other things connected with this matter 
not in this file, Mr. Clouser, that are in the office, will mom bring re please ? 
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THE WITNESS: That. last is a-big order. _ 
467 M R. BALL: Are there any other papers that you know of? 
. THE WITNESS: There is a transcript of the hearing but you have that. 
MR, BALL: Yes, sir, we have that. 
THE WITNESS: The docket may show something. If it does not show 
anything | I won't bring it.. But if it does, I will bring, that. 
MR. BALL; All right. 
THE COURT: Iam wondering how much longer you will be? 
MR. EARDLEY: Iam sorry. Iam scheduled for a hearing in:St. Louis 
on Tuesday and if we are going to go past Monday, I have sna to start making 
arrangements to get a continuance. 
Now I have one more. Mr. Clouser, I have one more witness who will 
be very, very brief. My part will be, maybe five minutes, Then I-have one re- 
buttal witness in the event that they put in surveys,. then qt shall have one more 
surveyor ars ae and that is my proof. nae is as far asI can tell from this 
point. | 
THE COURT: Mr. Ball, how long do you think your side of the case will 
take ? _ 
MR, BALL; If your Honor please, we have four people as to measurement 
468 and two others, and the others would be very, very short. I don’t suppose » 
the people on measurement could be very long. _ Ps 
MR, EARDLEY: I don’t suppose that could take long. I don’t think actually | 
we will have a difference on measurement. . It is going to be just a question of | 
where we start and where we stop. 


+ *+ * * e HF OF 


471 BY MR. BALL: 
.Q. Now, Mr. Clouser, have you ever been to The ‘Woodner ? A. I have 
been at it a number of times and in the basement but, strangely enough, I have 
" never been in the building. . , 
".. @, Now, when your draftsman put the mark on the plat which was used in 
Appeal 4,000, you did not know that he was going right through the midiile. of the 
garden plat, did you ? A. No, his measurement is. - is frat thing . i told him 
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| was to get the wail survey which is the outline of the. building from the sur- 

» veyor’s office and plot those measurements of. this building from this lot 
accurately, and.to take the opening in the outside-bearing wall and measure | 
from there, which he did. | 

. | Q. Yes, sir.’ A. We did not know or he did not know that it was going 
through a rose garden as you said. 
Q. Did you know at the time this was a scaled-off estimate rather than 
accurate? A. We knew that. That is why we haye plus-minus on it. 
MR. BALL; Would you mark this, please? . | 
+ 412. DEPUTY CLERK: Photograph — Defendant's No, 12 for identifi- 


cation. 
rr (A photograph was marked Defendant’s exhibit 12. 
for identification. ) 
« ) * oe Fe ek eK KF 
BY MR. BALL: 
i _ Q. Thand you what has been identified as Defendant’s exhibit 12 for identi- 


fication, Mr. Clouser, and ask you if that truly represents the front of The Wood- 
ner as you know it? A. Believe me, this is the first time I have ever looked at 


it. 
& . MR. BALL; I think, if your Honor please, we can conclude now. 
473° MR. EARDLEY: I have a few. Do you want to finish except for Mr. Ball’s 
> request ? 
THE COURT: Yes. 
. REDIRECT EXAMINATION 
BY MR. EARDLEY ? 


Q. You were asked on cross-examination whether you knew lle the Board 
. voted on this. A. Five-nothing. | 
Q,. Infavor? A. Of the appeal. I would like to amend that. If everyone 
was present it was five members. But it was unanimous of the members present, 
and I think five were present. 
:Q. Do you customarily write up the orders showing the action? A. Yes. 


* *£ * * RK K HR 
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Washington, D. C. 
November 25, 1957 


*¥ * * *€* *&£ € KK * 

THE CLERK: Mason v. Rock Creek Plaza. 

THE COURT: Are you readyto begin? , | 

MR.. EARDLEY: Yes, Your Honor. We have some stipulations to enter 
into before we go on to the next witness. You will recall that Mr. Ball asked 
Mr. Clouser to determine whether or not there had been a publication of notice. 

MR. BALL: I will stipulate that there has been and I have seen it. 

MR. EARDLEY: Mr. Clouser has brought the records which. were reques- 
ted of him, and they have been supplied to Mr. Fall for inspection, and I believe, 
left in his custody. 

THE COURT: You mean Mr. Clouser isn't here? 


MR. EARDLEY: No. 
THE COURT: What he asked for was the publication and notice served on 
the business area on 14th Street, and the minutes vote, I think. . 


MR. BALL: The record of the vote. 
._THE COURT: Yes. 

MR. BALL: Mr. Clouser was here a little before Court, if Your Honor 
please, so we could dispose of what we could without the necessity of having 
him back on the stand. We do now stipulate he brought with him and we stipu- 

478 late the fact of the publication and the proof of it. He also brought with 
him and left with us the Board of Zoning Adjustment Docket Book, showing Appeals 
from 3498 to 4050, including this appeal; and we stipulate that this is the public 
record. 

He has left it in our possession. We will need no further proof at the time 
we use it. And the Zoning Plat Book, which is here on Plaintiff's counsel's 
table, we stipulate that is the Zoning Book of the District of Columbia. The other 
thing which Your Honor mentioned was the proof of service on the people on 
14th Street. 

THE COURT: Yes. 
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MR. BALL: Mr. Eardley, were you there when Mr. Clouser -- 
MR.. EARDLEY: I wasn't there. This happened before I got there. 
. THE COURT:. This is what you asked for, Mr. Ball. 

MR. BALL: He told us this morning he did not have it. There was no 
notice to the people on 14th Street. 

MR. EARDLEY: That I don't know anything about. I wasn't present dur- 
ing any of the conversation. 
| MR. BALL: Mr. Eardley, might you make a phone call to ascertain that? 

479) MR. EARDLEY: I will check it before the day is out. 

MR. BALL: I am certain that that is correct. 

MR. EARDLEY: He also produced a card which seems to have disappeared, 
which was in the handwriting of the Secretary of the Board of Zoning Adjustment. 

THE COURT: He produced a what? 

MR. EARDLEY: A card; they keep a card index of the action taken on 
each of the appeals. I thought we had it. It was in the handwriting of the ad- 
ministrative officer. 

MR. BALL: You may have it in your pocket. 

MR.. EARDLEY: Will you excuse me? 

THE COURT: Yes, certainly. 

MR. EARDLEY: The card is not here. We can stipulate there was such 
a card and it showed that the appeal had been granted. 

MR. BALL: Index card. 

~ MR. EARDLEY: Index card, yes. 

THE COURT: Will you stipulate to that, Mr. Ball? 

MR. BALL: We will stipulate there was an index card in the Secretary's 
files which showed the word, "granted" on it. 

MR. EARDLEY: And the date was November 22, 1949? 

MR. BALL: The date was November 22, 1949, that is right. Mr. Eard- 


ley, as long as we are accomplishing a good bit of saving of time, as far as 
480 these records here, you stipulate that we may use any part of them as 
authentic records of the District? 
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MR. EARDLEY: Oh, without any question. 
x * *£* &e Ke KK K 


RALPH P. DRUMHELLER 
DIRECT EXAMINATION 


BY MR. EARDLEY: 
Q. State your fullname. A. Ralph P. ‘Drumheller. 
‘THE COURT: You will have to speak louder than that. 
THE WITNESS:. Drumheller, D-r-u-m-h-e-l-l-e-r. 
BY MR. EARDLEY: 
Q. What is your occupation? A. Photographer. 
Q. How long have you been so engaged in that occupation? A. Approx- 


imately ten years. 
Q. And by whom are you employed? A. Federal Housing Administration. 
Q. Asaphotographer? A. Asa photographer. 
Q. Are you accustomed to taking pictures of buildings? A. Yes, sir. 
Q. I will ask you whether on Saturday, November 23, you visited the 


Woodner premises in my company? A. Yes. 
Q. And took these photographs which have been marked 83-A through H 
at my direction? A. Yes. 
* * * *€* *£ £* KX 
485 Q. Now, did you at my request -- and I refer now to Plaintiff's Exhibit 
83-H -- examine the vestibule that exists between the two doors at the front en- 
trance of the Woodner? A. I did. 
Q.. Did you see any form of heating or air conditioning in that vestibule? 
A. No, sir. 
MR. EARDLEY: That is all. 
MR. McNAMARA: May we see the pictures? 
CROSS EXAMINATION 
BY MR.. BALL: 
Q. . Mr. Drumheller -- amI correct, sir? A. Yes, sir. 
Q. . On Plaintiff's 83-H, which I now hand you, you did notice an exit light 
immediately above the inside of the outside front doors of the Woodner? A. 
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You are referring to this exit here (indicating)? 


Q. Yes. 


_THE COURT: Will you keep your voice up, please. 


THE WITNESS: Yes, ma'am. I did. 
BY MR. BALL: 
Q. That was inside of the outside front door? A. May I see the other? 
.. Yes, sir. A. Inside. 
.. The exit is on the inside of the outside front door? A. Yes. 
And some distance from the second set of doors? A. Yes, that is 


. -Some distance from the second set? A... Yes. 
. .Mr. Drumheller, when the picture was taken -- I know this was not 


done intentionally, but isn't it a fact that the doorman and Mr. Eardley are each 


covering up some signs on the front there? A. May I look at it? 


t 


Q. And at this time I am referring to Plaintiff's Exhibit 83-A. A. There 


is no sign -- this is the entrance that we are talking about. You were referring 


to a sign here? 


i 
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Q. Yes, sir. A. No, sir. 

MR. EARDLEY: I will stipulate there is a sign. 

MR. BALL: You will stipulate the words, "The Woodner" -- 

MR. EARDLEY: When I held the door, I was in the way. 

MR. BALL: Will you stipulate the words, "The Woodner" are on each of 


the outer doors? 


MR. EARDLEY: That is correct. 


MR. BALL: And the ABC license is also on the glass? 


MR. EARDLEY: That is correct. 
MR. BALL: Thank you. Thatisall. Thank you. 
* * * * * * * xX 
CHATHAM TOWERS NOTTINGHAM 
DIRECT EXAMINATION 
BY MR.. EARDLEY: 
Q. State you fullname. A. Chatham Towers Nottingham. 
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Q. . What is your occupation, sir? A. Iam in charge of the licenses, 
permits and enforcement for the Department of Licenses and Inspection. < 

Q.. For the District of Columbia? A.. District Government, yes, sir. 

488 Q. And how long have you been with the District Government? A. Twenty- = 
six years. 

Q. In what capacities? A. From the beginning? 

Q. . Yes. A. I started as a transit man for the Highway Department. I 
then went with the Assessor, District Assessor's Office; stationed at Recorder 
of Deeds. I then went with the Special Assessments for the Assessor's Office. 
In 1942, I went with the License Bureau. j 

Q. And have you been with the License Bureau since that time? A. Yes, 
sir. - 

Q. When were you made head of the Division? A. I was the head of a 
department prior to reorganization, District Reorganization; and in the reorgan- 
ization, four departments were integrated into the Department of Licenses and 
Inspection. The exact date of reorganization escapes me. It was around 1953. 

Q.. Are you familiar with the methods by which building permits are is- 
sued? A. Yes, sir. 

Q. And are you familiar with the applications which are filed by prospec- * 
tive builders? A. Yes, sir. 

489 Q. Under your practice, who makes out the application? 
x* * * *& * & K * 

THE WITNESS: The application for what, sir? 

BY MR. EARDLEY: 

Q. For a building permit. A. The building permit, if it is a corpora- 
tion to whom the permit is being issued, one of the officers of the corporation, 
the architect, the builder, some responsible person connected with the application. 

Q. Well, would anyone in your organization be authorized to alter an 
application? A. To alter an application? 

490 Q.. To alter the application. A. No. 
Q. Now, I show you Plaintiff's Exhibit 51-A, for identification, which 
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is an application for a per mit to build, and ask you whether or not that is an of- 
ficial record of the District of Columbia on file in your office? A. Yes, sir, 
it is. 

Q. You will notice that there are a number of stamps and approvals noted 
down here. What is the practice with regard to the examination of plans, and 
so forth, which results in a stamp being placed upon the permit? 

*x* *¢£ * * * &* XK * 

THE WITNESS: This application is submitted together with the plans. The 
plans and the application go to the engineering section of our department, where 
the plans are examined for compliance with the Building Code, the plumbing, 
electrical, and other smaller sections of the building department, such as smoke 
regulations, and so forth. 

BY MR. EARDLEY: 

Q. And then if they are found to be satisfactory, what happens? A. The 

491 authority in each of these sections indicates approval on the application 
for permit; and then the permit issues. 
* * * *&* *€* *& K€ 
492 Q. Now, Mr. Nottingham, according to the evidence here, and assuming 
this to be true, that the plans furnished to the District of Columbia by the appli- 


cant showed commercial adjuncts, what kind of a building permit should have 


been issued? A. Are you speaking of the entire set of plans? 
493 Q. Yes. A. If they showed commercial adjuncts ? 

Q. Commercial adjuncts, shops. A. It would have to a type of build- 
ing that permitted commercial adjuncts. 

Q. What would that be at that time? A. I don't see the zone indicated on 
here, except an approval by Zoning. 

Q. Iam not directing your attention to the particular application. I am 
just stating that if plans are shown which reflect commercial adjuncts -- or, to 
phrase it another way -- could you properly issue a permit to build an apartment -- 
I am speaking now of 1949? A. I would say other than a restaurant, no. 

Q. Have you any explanation as to how or why in this case a building permit 
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for an apartment was issued? A. Ido not. 

Q. We have had testimony here, and I believe you stated yourself that 
after the various inspecting departments approve the plans, they indicate their 
approval on the application, and then if everything is in order, the building 
permit is issued; is that correct? A. That is correct. 

494 Q. Have you any explanation as to why, assuming that the building permit 
was issued before the various approvals were obtained, why it was issued in 
advance? A. I do not; I do not. 

x* * * * &* &* * * 
CROSS EXAMINATION 

BY MR. BALL: 

Q. Mr. Nottingham, have you made any investigation of this matter within 
your office? A. I searched the records of the office, together with some of 
the employees, for the papers that were subpoenaed here. 

Q.. Yes, sir. A. Yes, sir. 

Q. And so far as the symbol "and" and the word, “hotel, " which are on 
the application which was handed to you -- it is before you right now, sir -- 
A.. Yes, sir. 

Q. -- were you able to find who put that symbol and that word on there, 
sir? A. No, sir, I was not. 

Q. Did you talk to the man who handled the application? A. This par- 
ticular application was handled by a great number of men. 

495 Q. . Well, sir, I withdraw that. Did you talk to the man who originally 
received it? A. It doesn't indicate on here, sir, who originally received it. 

Q. Yes, sir. Did you talk to the man who prepared the permit which was 
issued on October 7, the building permit, itself? A. Yes, sir. 

Q. Who was that man, sir? A. Paul Green. 

Q. Mr. Green.. Did you ascertain from him whether or not the symbol 
"and" and the word, “hotel” were on the application at the time he issued the 
permit? A. We discussed it, but he had no -- couldn't explain it. 

Q. Asa matter of fact, Mr. Nottingham, didn't he say that if the "and 
hotel” had been on that application at the time that he prepared the permit, he 


173 
would have put it on the permit? A. He didn't say it exactly as you have said it. 

Q. I don't mean to put words in your mouth. A. He said, with a gesture, 
that the permit did not have the same description as this permit. 

MR. EARDLEY: You mean as the application. 

THE WITNESS:: The application. He felt that had that been on there at 
the time, he would have put it on the permit. 

496 BY MR. BALL: . 

Q. Yes, sir. A. But he did not make the positive statement that he would 
have. He felt that he would have. 

Q.. That was his impression? A. That was his impression. 

Q. Of course, we are dealing with recollections a good ways back. A. 
Yes, sir. 

Q. Of course, you recognize, Mr. Nottingham, that the word on the per- 
mit is "apartment," or "apartments, " the same as the typed part of the appli- 
cation? A. I don't have the permit here. 

MR. BALL: If I may have it. 

BY MR. BALL: 

Q. I hand you now Plaintiff's Exhibit 62 and 62-A; one is a photostat 
and the other is the original. The question I wanted to ask you, Mr. Nottingham, 
is this: The typed word, "apartment house, " is the same on the permit as it 


is on the application, with the change of the word "house" or "building"; is that 


correct, sir? 
MR. EARDLEY: Your Honor, anybody can compare the two documents. 
497 MR. BALL: All right, it speaks for itself. 

BY MR. BALL: 

Q. But the feeling of the man who prepared the permit was, as reported 
to you as his superior, if the words, "and hotel" had been on the application at 
the time he typed the permit, he would have put it on there? 

MR..EARDLEY: Your Honor, I object. I should have objected before. 
As to what this man's testimony is as to what some other person was regarding 
his feelings. : 

THE COURT:. The objection is sustained. It would be better to have that 
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man here and then he could state his feelings. 

BY MR. BALL: . 8 

Q.. Now, Mr. Nottingham, you were asked about the general practice in 
your office, sir. Isn't it a fact that the general practice would be that the per- 
mit was in accordance with the application as to the purpose of the building? 
A. I don't quite understand you, sir. 


Q. Inthe general practice of your office, if an application were made for 


an apartment house, wouldn't the permit be for an apartment house? A. Yes, 
sir. 

Q. . If it was authorized structurally and zoning and everything else was 
all right? A. Yes, sir. 

498 Q. And if it were made for a hotel, wouldn't the permit show that it was 
granted for hotel, if the zoning and structural details and everything else was 
all right? A. Yes, sir. 

Q. In your ordinary practice? A... Yes, sir. 
* * * *©* * &* * * 
500 MOTION TO DISMISS BY COUNSEL FOR DEFENDANT 
MR. BALL: If Your Honor please, I now have a motion to make under 


the rules, a motion to dismiss the Plaintiff's case. 
x* * *&* ke Ke KK Kk * 


EUGENE BOUTON - DIRECT EXAMINATION 
925 BY MR. BALL: 


Q. Mr. Bouton, while you are talking in the courtroom here, will you 
keep your voice up, please, sir? A. Yes, sir. 

Q. - Would you state your name and address and occupation? A. Eugene 
Bouton, 1728 Hillside Drive, Falls Church, Virginia. Surveyor. 


Q. And by whom are you employed, Mr. Bouton? A. Bernard F. Locraft, 


civil engineer. 
Q. How long have you been employed by Mr. Locraft? A. Sixteen years. 
Q. . What is the nature of your work in that employment? A. Well, Iam 
more or less a party chief. Iam a foreman or party chief that takes a crew 
into the field for measurements, actual surveying. | 


PPL 4 rt 
& shy 
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Q. How long have you been doing the work of a party chief? A. About 
five years. : 

Q. Prior to that time, what type of work did you do? A. Instrument 
man. Used to run the surveying instrument, sight level. 

526 Q. Yes, sir. Now, did there come a time when you made a measurement 
of the walking distance from the Woodner to 14th Street? A. Yes, sir. 
| Q. Iam using this generally now. And do you know when that was, sir? 

A. I think it was February 15, 1955. 

Q. Do you have your field notes with you? A. Yes, sir. 

Q. Well, I think you can refer to them as far as this date is concerned. 

MR. EARDLEY: May they be marked? 

MR. BALL: Yes, sir; we will have them marked. 

THE COURT: Yes. 

.BY MR. BALL: 

Q. . Wint date was it? A.. February 15, 1955. 

Q. Was a plat made showing the result of your measurement, Mr. Bou- 
ton? A. Yes, sir. 

Q. .I now hand you what is Defendant's Exhibit No. 13, for identification, 
and ask you if that is the plat made reflecting your measurements? A. Yes, 
sir; made by our office. 


527 Q. . Does it truly reflect your measurements? A. Yes, sir. 
Q. And what is the distance? A. 1282-1/2 feet from the front door of 
the Woodner to the building line on 14th and Perry Place. | 


Q. And that is the distance of -- A.. That I actually measured in the field. 

Q.. Whereabouts did you use as far as the sidewalk? A. I used the cen- 
ter line of walking, actually the center line of walking on the sidewalk. 

Q. . What type of corner did you turn? A. Ninety degrees to the west 
side of 16th to the southeast corner of 16th and Spring Road. 

Q. I mean right angle across 16th? A.. Right angle, yes. 

.MR.. BALL: May it please the Court, we now reoffer this. 
MR. EARDLEY: No objection. 
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-THE COURT: Very well, admitted. . That is No. 13. 


(Whereupon Plaintiff's Exhibit No. 13 
was received in evidence. ) 


MR..BALL: I think that is all. 
| . CROSS EXAMINATION 
BY MR. EARDLEY: 7 
Q. Mr. Bouton, who gave you your instructions? A. Mr. Locraft told 
me that I was to report to the Woodner, and I was supposed to make measure- 
ments at the Woodner Hotel. 
528 Q. Did you go to the Woodner? A. . Yes, sir. 
Q. . Did someone meet you there? A. Mr. Macey met me at the Woodner. 
Q. The general manager? A. I think that is what he is. I don't know. 
Q.. What did Mr. Macey tell you to do? A. He told me he wanted the 
distance measured from the front of the Woodner Hotel at the front entrance to 
the nearest commercial building on 14th Street. He actually walked up to 14th 
Street and showed me where -- 
Q. . Showed you where to start; and he showed you where to stop? A. 
He didn't show me where to start. He just said from the front door of the Woodner. 
Q. Is that where you started? A. Yes, sir, center line of the front doors. < 
Q. You recall, perhaps, there are two sets of doors there? A. . Yes, sir. 
Q. And they separate a storm vestibule; do they not? A. It is kind of 
529 hard to say. There are two sets of glass doors. . There is an outside of 


ts » Y ~ a ~» & y» * » 2. 


center doors and inside. 
Q. You started from the outside? A. I started from the center line of 
. the outside doors. 
Q.. Did you walk directly to the center of the sidewalk, the curved side- “ 
walk? A. I measured straight out from the doors and measured right around 
the sidewalk. 
Q. .Have you got your measurements with you? A... Yes, sir. 
Q. .Just tell us now, reconstruct this measurement as best you can from 


your notes. 
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Q. You started from the door and you made a measurement out to the 
center of the sidewalk; did you? A. Yes, sir, and around the curve. 

Q. What was that? A. Well, as I measured, I measured from the center 
line of the door, around the curved walk to the PC, which is the straightaway. 

Q. What does "PC" mean? A. Point of curve, point of tangent. Would 
be straight down. 

930 MR. EARDLEY: I have got to get this clear. Will you mark this as Plain- 

tiff's for identification. This won't be long, Your Honor. 

THE CLERK: This yellow legal-sized paper will be marked as Plain- 
tiff's Exhibit No. 84, for identification. 


(Whereupon the said document was marked 
Plaintiff's Exhibit No. 84, for identifi- 
cation.) 


MR. EARDLEY: I have just drawn a very rough -- 

MR. BALL: I would suggest you let the witness make a rough draft. 

MR. EARDLEY: I am very glad to have the witness make a drawing. 

MR. BALL: Maybe I can help you. We have one that we are going to 
put in later, drawn by another party. It is already marked for identification. 
But you certainly can use it. 

MR. EARDLEY: This has been marked? 

MR. BALL: A copy of it has been. 

MR. EARDLEY: Could you give us the number ? 

BY MR. EARDLEY: 

_ Q. Now, Mr. Bouton, I show you this exhibit which is Defendant's Exhibit 
No. 2, for identification, and ask you if that represents one portion at least 
of the main entrance to the Woodner? A. Yes, sir. 

531 Q. And as I understand it, Mr. Macey told you to start at the front door? 

A. He said to start from the front door of the Woodner. | 

Q. You will notice this particular drawing -- whoever made the survey 
went on a diagonal out to the walk. Is that the way you went? A. Here is the 
way I measured. I measured from here right around the center of the walk; 


. 
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| 
laid the tape right around the center line of the walk, walking distance. : 
Q. Iam trying to find out if you went directly to the center or diagonalled ‘ 
off? A. No; I took it right from the door and right straight around the center : 
of the walk. I didn't come straight out. « 
Q. You didn't come straight out and make a measurement? A. No, sir, no. ; 
Q. You started as this surveyor did? A. Yes, sir. ” 
Q.. This is the method you followed; is that correct? A. Yes, sir; and «3 
laid the tape right around the curve. 
532 Q. Will you examine this drawing now, and Iam referring to the draw- ps 
| ing in the upper left-hand corner, and tell me whether this portrays the general ‘ 
route that you followed? A. Well, yes, sir, with this line across here, the > 
ninety-degree line. . That line is right straight across. 
THE COURT: You are going to have to keep your voice up. I can hardly 
hear you; and the reporter is having difficulty hearing you. 
THE WITNESS: Well, every line is the same up to the ninety-degree 
line here, which is that thin dotted line. 
BY MR. EARDLEY: 
Q. You mean at the intersection of Spring Place? A. Yes, sir, to the 
southeast corner of 16th Street. 
Q. You took a ninety-degree angle? A. Yes, sir. 
Q. Did anybody tell you to do that? A. No, sir; I just took that as walk- 
ing distance. 
Q. Can you now tell us the measurements you arrived at up to the point 
that you crossed 16th Street? A. Yes, sir. I measured 54-1/2 feet around to 
the point of tangent, which I told you is where the curve stops here, and 81.7 
down to the center line of the two walks at the intersection there; and from 4 
there, 80-1/2 feet over to a point which is 90 degrees to 16th and Spring Road, 
southeast corner. 


Q. - What was your next measurement? A. . Then I measured across the 
street, 73.2. 
Q.. What point did this bring you to? A.. To the intersection of these 
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two walks here at 16th and Spring Road, southeast corner. 

Q.. What is your next measurement? A. . Then I measured from there, 
973. 2 to the point of intersection of the two walks of Perry Place and Spring 
Road. . That would be right along here. 

Q. . You mean in the drawing in the lower right-hand corner? A. Two 
of them come to an intersection, center lines. 

Q. Andthen? A.. From there, 377. 3 to the west doorway on the north 
face of McCall's Grill; and from there, I measured 39 feet from the center line 
of that door to the edge of the brick work. . There is a diagonal corner at that 
building where the doorway sets. 

Q.. Can you just draw where you stopped? A.. Yes, sir. . The building 
looks like this; and you have the doorway at the west end, and the building on 
the end sets on a 45 -- I wouldn't say exactly -- and I measured from here to 


there, . 39 feet; and approximately 3 feet here to the face of the building line of 
14th Street, which would be the west building line on the west side of 14th Street. 


534 Q. And had you continued to the center of the side-walk, how many more 
feet would you have added? A. I couldn't rightly say because I never measured 
that distance. 

Q. You don't know? A. No, sir. 

Q. . Did anybody: tell you how you should measure it? A. No, sir. He 
told me to measure it from the front door to the nearest commercial doorway; 
and I added the extra 39-foot measurement to that corner, plus the face of the 
building on 14th Street myself. 

+ Q. And now I understand that following this route, you followed the cen- 
ter of the sidewalk, did you, allthe way? A. Yes, sir, all the way. 

Q. . With a steel tape? A. Yes, sir, 100-foot tape. 

Q. . Who was in your party? A. Robert Williams and Harry Renn. 

Q. .Did you make the measurement? Did you hold the tape yourself? 

A. No, sir; I was in charge of the party. Bob Williams did the actual head chain. 

535  $Q.. You wrote down the data as somebody called it out? A. Yes, sir; 

I put it down. 
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Q. Did they give you any explanation as to why they wanted this measure- : 
ment made? A. No, sir. | 
Q. Noneatall? A. I had no idea. | 
MR.. EARDLEY: : Could we just have this marked for identification? & 
THE COURT: Yes. 
MR. EARDLEY: Needed to explain the witness’ testimony. 
THE CLERK: It will be marked as Plaintiff's Exhibit No. 85, for ident- 
ification. 
MR. EARDLEY: That is all. | 
MR. BALL: MayI just ask two more questions? 
THE COURT: All right. 
REDIRECT EXAMINATION 
BY MR. BALL: 
Q. Mr. Bouton, you mentioned a door on Perry Place of the building that 
faced on 14th Street. A. Yes, sir. On, well, it would be on the north side of 
the building, at the west end of the building, facing on Perry Place. 
536 Q. . Was that a door through which business was being done? A. I couldn't 


tell at the time. I didn't see anybody going in or out. It is a three-foot doorway the 
Q. And you went to the building line on 14th Street? A. Yes, sir; I measure 


i> to the corner; and there is 2 diagonal corner there; ‘and I measured the extra thre 
feet to the face of the brick wall on 14th Street. 

Q. Yes, sir. Are these notes made by you inthe field? A. Yes, sir, 
those pages. 

Q. Both pages? A. Yes, sir. 


Q.. These constitute your notes? A... Yes, sir. 
Q. Mr. Bouton, I am going to ask you that these be left here until the 
conclusion of this case. 
MR. BALL: I make the request, Your Honor that they be returned after. 
THE WITNESS: As long as they are returned. 
MR. BALL: These contain other measurements. 
_ THE WITNESS: Yes, sir, different jobs. 





181 

THE COURT: You want to have it marked as your exhibit ? 

MR. BALL: If I may, Your Honor. 

THE CLERK: Both these pages? 

THE WITNESS: Starts where the rubberband is. 

THE CLERK: Three pages. The first page will be marked Defendant's 
Exhibit No. 14, for identification. The reverse side of Defendant's Exhibit No. 
14 will be marked as Defendant's Exhibit No. 14-A; and the next page will be 
marked as Defendant's Exhibit No. 14-B, for identification. 


(Whereupon, the said documents were 
marked Defendant's Exhibits Nos. 14, 
14-A and 14-B, for identification.) 


_ THE COURT: Now, do I understand that everyone is willing that this wit- 
ness be finally excused? 
MR. EARDLEY: Yes. 


MR. BALL: Yes. 
THE COURT: You are excused, sir. 


(Witness excused.) 
MR. BALL: We offer these. 
THE COURT: Admitted. 
* * * k kK * OK OX 
538 JULIAN PAUL GREEN, JR., 
was called as a witness and ae been duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 

BY MR. BALL: 

Q. Mr. Green, would you state your name and address and business, 
please, sir? A. Julian Paul Green, Jr., 2120 - 14th Street, Soitheast, Wash- 
ington, D. C. I am chief of the Permit Branch, Department of Licenses and 
Inspection, Government of the District of Columbia. 

Q. How long have you been with the Government of the District of Columbia? 
A. Eighteen years. 

Q. How long have you held the position you now hold there? A. Since May 
of this year. 

Q. Were you employed in the office of permits in October of 1949? 

A. I was. 
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Q. And what was your duty at that time, sir? A. Permit clerk. 

539 Q. And in the execution of your duties did you prepare permits? A. I 
did preliminary processing of applications filed, and then upon their approval, 
prepared and issued permits covering the work applied for. 

Q. Now, Mr. Green, I hand you what has been admitted into evidence as 
Plaintiff's exhibit 62-A and ask you if you recognize that document, sir? A. 
This is a carbon copy of a building permit issued to Ian Woodner on October 7, 
1949, to build an apartment house at 3636 - 16th Street, Northwest, on Lots 
824 and 847 in Square 2624 which I prepared, having received an application for 
this permit approved by all the necessary authorities. 

Q. Now, inviting your attention to the typed word after the "To be Occu- 
pied as", I believe the word is "Apartment." A. . To be occupied as an apartment. 

Q. . Did you put that word on there? A. Yes, sir. 

Q. Did you complete all of the typing on that paper? A. I completed 
all the typing on the paper. 

Q. Does that bear your signature, sir? A. It does. 

540 Q. Yes. 

* * * * *& *&* & * 

Q. Yes. Now, I hand you what has been admitted into evidence as Plain- 
tiff's Exhibit No. 51-A and ask you if you recognize that paper? A. This is 
an application to build, for a permit to build which is submitted by an applicant 
who desires to obtain a permit which he outlines the nature of the structure that 
he wishes to erect. ._ This is the application from which this Exhibit 62-A was 
prepared by me. | ; 


Q. Now, Mr. Green, I invite your attention especially to any noted ap- 


proval of the Zoning Department on the application, sir, if you find any. Do 

you find such? A. Zoning was approved, not on this application, but reference 
541 was made to files of the Zoning Department for any zoning exceptions that 

were made by the zoning people. This application does bear a statement which 

says that it complies with requirements of the zoning regulations which is placed 

on there not by people of the Zoning Commission or the Board of Zoning 
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Adjustment, but by a member of the engineering staff of the Department of Li- 
censes and Inspections whose job it is to see that the zoning regulations are 
complied with. And there is such a stamp on this application. 

Q. And was that stamp on that application prior to your issuance of the 
permit? A. It was. | 

Q. And do you know who put that stamp on that application? A. The 
engineer who approved this permit. 


Q. . Do you recognize the initials of the man, sir? A. Ido. 
| Q. . Would you state who that was? A. Initials H.D.D., that is the ini- 
itials of Mr. Hugh D.. Dollins, an engineer now retired, who formerly was em- 


‘ployed in the Department of Licenses and Inspections. 

Q. Now, Mr. Green, did there come a time about a week ago when I came 

to your office and asked to see this application, sir? A. Yes, you were in. 
542 Q. And did you then get out the application and show it to me and make 
a photostat for me? A. Yes. 

Q. Now, I want to ask you about the symbol "&"' and the word "hotel" 
which appeared in red ink after the words "apartment house" where it says 
"Purpose of the Building. "" Do you have any recollection of that symbol and that 
‘word being on that application at all, sir? A. I do not. 

Q. In the ordinary course of your duties, Mr. Green, do you include on 
the permit the purpose as it is shown on the application? A. I do. 

Q. Now, do you know of any reason if the words "and hotel" had been on 
the application in this instance at the time you issued the permit, that it would 
not have been shown on the permit? A. I know of no reason. 

Q. Now, sinceI was in your office, Mr. Green, have you conducted any 
investigation of your own in this matter? A. Both Mr. Eardley, when he went 
over this application, and you and my superior Mr. Gwathmey; we inquired if 
"apartment house" was typed after the "and hotel" was written in in red ink, 
what I knew of it, and how it came to be on the application. I had no knowledge 

543 of it, did not recall anything concerning it. I talked, having seen Mr. 
. Dollins once a week upon the average. 
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* * * * * &€ & 


544 Q. Mr. Green, did the stamp of the Zoning--withdraw that.. Did the stamp 
show the zoning to be approved prior to the time the permit was issued? A. 
It did. 
Q. And it was on there at the time? A. The permit would not have been 
issued unless it had been on there. 
* * * * £ * * * 
545 Q. What documents do you examine? A. I examine the applications to 
build, when it is first submitted. I examine for completion of the application, 
proper completion of the application. I investigate and designate on the appli- 


cation the zoning of the property. I prepare a bill for a filing fee to cover the 


costs of licenses and inspections for processing the application. 

546 - We receive the application together with the plans and they are referred 
to our engineering section where they are processed through several individuals, 
to such time as the application has all of its approvals on it that are required. 

- The application is returned to me. I check the application to determine that all 
necessary parties had examined the application and had given the proper appro- 
vals. After that, after that time I prepared the permit from the application. 

Q.. When. you talk about approvals, do you have to get the approval of the 
electrical department? A. Yes, sir. 

_ Q. I call your attention to the fact the approval of the electrical depart- 
ment is dated 3 days after the permit was issued and ask you whether. .you can 
account for the apparent fact that you issued it before you got all of the appro- 
vals? A. .No, sir, I can't explain it. 

-Q. Andyour testimony would be the same if there were other approvals 
dated after the date of the issuance of the building permit? A. . It would. 

. 547 _ Q.-. Whose job would it have been in the District of Columbia to advise 
you that the plans showed commercial adjuncts? A. . The application, if it 
had been intended, would have indicated that they were building a hotel with com- 
mercial adjuncts. 
| Q, You do not rely entirely on the application, do you? A. . For preparing 
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the permits, yes, sir. 

Q. . That is all you see? A... That is. all I see. 

Q. Well, the zoning for hotels and apartments is the same, is it not? 
A. Not at the time it was not. 

Q. . Well, on 16th Street at this location they could have built either a 
hotel or an apartment hotel, at this time, isn't that right? A. . That is right. 

Q. Sothe stamp of the zoning commission would not have indicated to 
you anything about whether it should have been a hotel, apartment hotel or a 
‘combination? A. No, sir. | 

Q. I show you Plaintiff's exhibit 50, which is this application for pro- 
jections beyond the building line. A. Yes, sir. 

548 Q. Have you ever seen documents of that character before? A.. Yes, sir. 

Q.. They come to your attention, don't they? A.. Yes, sir. 

Q. . What does that particular document--what is the date on that particular _ 
document? A. . The date as far as I can tell when the application first came to 
the department of licenses and inspections was 9-2--September 2, 1949. 


Q. And what was the described use to be made of the building? A. On 
this application it states "Apartment and Hotel." 


Q. And regardless of that, the condition of this application, you went ahead 
and issued a building permit for an apartment? A. . That is correct. 
* * * ££ * * * * 
990 Thereupon 
J. PAUL TRUEBLOOD 
was called as a witness and having been duly sworn, was examined and testified 
as follows: 
‘ DIRECT EXAMINATION 

BY MR. BALL: 

Q. . Would you please state your name and address and profession, please, 
sir. A. J. Paul Trueblood. I live at 1109 Ronald Street, Falls Church, Vir- 
ginia. Iam a civil engineer:.. 

Q. Mr. Trueblood, the air conditioning makes it difficult for your voice 
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to be heard. Please keep your voice up. A. All right. 

Q. . Where did you attend school? A. . The University of Idaho, Moscow, 
Idaho. . 

Q. . What degree did you receive? A. A degree in Engineering in 1942. 

Q. Are you a registered engineer at any place? A.. Registeredasa 


civil engineer in the District of Columbia; as a civil and land surveyor in the 


State of Maryland; also in Idaho. 

Q. And since your college days what has been your business? A. I have 
been an engineer continuously except for approximately one year in the Navy 
during the war. 4 

Q. . Where are you now employed? A. With the Marine Corps, Marine 
Headquarters, Department of the Navy. 

Q. I don't want to go into any secret duties. Are your duties there in the 
engineering field? A. Yes, sir, in connection with marine airfields. 

Q. Now, Mr.. Trueblood, did there come a time when you made a mea- 
surement of the distance that is involved in this suit, in connection with The 
Woodner and 14th Street? A. Yes, sir, on June 2, 1955, we made a distance 
measurement from the front door of The Woodner Hotel to the frontage of a 
commercial establishment on 14th Street. 


552 Q. .Did you give the date? A. June 2, 1955. 


Q. . Who was with you at that time? A. Mr. John Ross Kirks. 
Q. Now, Mr.. Trueblood, was there present there at that time alsoa 
photographer? A.. Yes, sir, there was. | 
Q. And were pictures made as you did your work? A. Yes, sir. 
Q. Now, what were the points--withdraw that. 
. MR. BALL: If your Honor please, in order to straighten the record out, 
this has been identified twice; once as defendant's exhibit 2 and once as defend- 


_ant's exhibit 11. .I would like to withdraw it as 11. 


. THE COURT:. Very well. 
-MR.. BALL: And identify it as No. 2. 
THE COURT: Very well. 
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THE WITNESS: Mr. Ball, I was asked the spelling on the gentleman's 
name, the surveyor. Iam sorry, I wish to make a correction, it should be 
Kirks, K-i-r-k-s, John Ross Kirks. 

BY MR. BALL: 

Q. Mr.. Trueblood, I hand you what has been here identified as Defend- 
ant's exhibit 2, and ask you what that it. A. . That represents a plat showing 

553 the dimensions of the survey which we obtained on June 2, 1955. It shows 

pictorially the dimensions which we were requested to make in the field at that 
time. 

Q.. Did you make field notes at the time you surveyed this? A. Yes, sir, 
we did. I have the field book here. 

Q. Now, was this a tape measurement or an instrument tape survey? A. 


It was a transit tape survey. What engineers and surveyors call a transit tape 


survey. . We used a transit and a steel tape, a regular surveyor's tape. 

Q. Allright, sir, did you make a measurement of the walking distance 
from the center of the principal entrance of The Woodner Building to the nearest 
principal street frontage of an established business district? 

MR. EARDLEY: Just a moment. He is asking the witness to decide the 
question before the Court as to what the principal entrance is and the principal 
business frontage, the nearest one. I think we should let the Court decide that. 

BY MR. BALL: 

Q. Mr. Trueblood, did I ask you to make the survey? A. You requested 
me to make the survey. . 

554 Q. Will you tell the Court what the request was at thetime? A. The re- 
quest was that we first make a determination of the shortest walking distance 
from the main entrance of the Woodner Hotel to the back door and to the front 
door of the commercial establishment located at the corner of Perry Place and 
14th Street, Northwest. 

Then we were asked to measure the longest possible walking distance from 
the main entrance of The Woodner, the longest reasonable walking distance to 
the face of the curb on 14th Street, the west curb. 
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Q. Allright, sir. Now let's take the longest possible distance. - Will 
you tell us where that started? A. That started at the main entrance, that is, 
the doors to the outside of the building, at The Woodner Hotel. It proceeded 
in a straight line to where we met the tangent on the curve, which is the center- 
line of the sidewalk in front of The Woodner Hotel. . Then down the center of 
that sidewalk to the sidewalk, to the intersection of the sidewalk, on 16th Street; 
then along the center of the sidewalk on 16th Street to a point which is a projec- 
tion of the extension of the sidewalk on Spring Place; thence straight across -- 

Q. Let me stop you right there. A. All right. 

555 Q.. Did you turn a right angle across 16th Street? A. Weturned a right 
angle across 16th Street then measured it back along the projection of Spring 
Place, the center, that is correct. 

Q. All right, sir.. Then how far did you go? <A. The distance which we 
measured from the front door of The Woodner to the back door of the commer- 
cial establishment along that line "A" which is shown on the plat, which is the 
longest walking distance -- 

Q. Just a minate. 

MR. BALL: If your Honor please, we have some extra copies. . Could I 
pass this up for the convenience of the Court? 

THE COURT: Yes, thank you. (Document handed to the Court. ) 

THE WITNESS: The line I am talking about is Line "A" measured along 
the centerline of the sidewalk to a point directly opposite, at right angles to 
the building, the back door, which is the dimension shown as 1234. 4 feet. 

_ Then in addition to that point along the centerline of the walk, we measured 
other distances on out as shown on the plat, to the face of the curb, to the inter- 
section of the sidewalk on 14th Street, the intersection of the line of the build- 


_ ing, and other dimensions as shown on the. plat. 
556 BY MR. BALL: 

—Q. . Now, the line that you have just mentioned which is the line opposite 
the side door of the building, did you use that as a base line for your measure- 
ments from that point eastward and from that point westward? A. No, we 
started our survey at the entrance of The Woodner and measured the distance 
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up to a point directly opposite the back door of the commercial establishment, 
and then using that point we made the other measurements as shown. In other 
words, they are added on to the 1234. 4. 

Q. Allright, sir. Now, Mr. Trueblood, can you tell us the distance from 
the curb on 14th street to the center of the sidewalk on 14th street? A. . From 
the curb to the center of the sidewalk? 

Q. On 14th Street, yes, sir. A. That would have to be gotten by - it is 
the difference between the dimension 76. 5--and you have said the center of the 
sidewalk. | 

Q. On 14th Street, yes. A. Which is 68.4. It is the difference of those 
two measurements. 

Q. . The difference between -- A. The difference between 76.5 and the 

557 dimension 68. 4. 

Q. 7.1? Isthat correct, sir? A. 76.5 less 68.4. It is 8.1 feet. 

Q. 8.1 feet? A. Yes. 

Q. Now, can you tell us the distance from the center of the sidewalk to 
the property line on 14th Street, sir? A. We made certain investigations as 
to the property line and I think at that time, as I recall, assumed it to be, from 
what we could determine in the field, to be the inside of the sidewalk on 14th 
street. So that that distance will be the dimension 76.5 less 64. 3. 

Q. Will you give us that, sir? A. 76.5 to the inside of the sidewalk, 

64. 3, that is 12. 2 feet. 

Q. Now, Mr. Trueblood, I am going to invite your attention now to the 
east side -- Iam sorry, withdraw that. To the west side of 16th street North- 
west, on the longest line which you have designated as Line "A". A. Line "A", 
yes. 

Q. -- and ask you if the distance you have computed in line "A" is com- 
puted at an angle greater than a right angle across 16th Street. MaybelI got 
this confused. Is Line "A" longer than a right angle across 16th street? A. 
That is correct, it is longer. 


Q. And how much longer, sir? A. It would represent the difference in 
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558 the function for a four degree angle. I would have to look that up in the book. 

Q. . What difference do you show there? A. We did not break that down. 
We do not have that difference in that individual distance shown, no. The dif- 
ference between line "A" and line "B" across here, is that what you are asking? 

Q. I was asking you particularly about the dimensions 7.1 shown here, sir. 
A. That represents the difference between a right angle, which is Line "B" and 
the projection of the center of, the center line of the sidewalk on Spring Street 
across to the west side or onto that sidewalk, and that represents the difference 
of 7.1 feet. : 

Q. And that 7.1 feet is included in the dimension you have given us for 
dimention of line "A"? A. That is included in dimension "A", that is right. 

Q. And then when you came down to the corner of 16th street and the north 

559 sidewalk entering into the Woodner, what point did you go to as you turned 
there? A. The intersection of the center of the sidewalk out of The Woodner 
and the center of the sidewalk on 16th Street. : 

Q. Now, as you came up to the entrance to The Woodner, what line did you 
travel? A. We traveled along the center line of the sidewalk into The Woodner 
until we got, actually this thing was measured in the reverse. It was measured 
from the door the other way, if I may state it that way. | 

Q. Yes, sir. A. We started at the door. We went directly across that 
curve until we hit the tangent of that curve and the centerline of the sidewalk. 

Q. By "the tangent of the curve" do you mean that you hit the point where 
it first began to break off into a curve? A. No, that is not true, about the out- 
side of the curve. That is, by the tangent of the curve, we mean a line coming 
where it would come right with the curve, and not break into the other side. 

Q. ._I see. And you have already testified that that line went all the way 
to the face of the curb on 14th Street? A. That is correct. We took that dimension 

560. _°.Q. Now, Mr. Trueblood, would you give us, please, the distance from the 
center of the main entrance of The Woodner to the front door of the building on 
14th Street? A. Weconsidered -- | 

Q. The commercial district? A. We considered the center of that door 


a 
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for the dimension. In other words, the dimension that we took was to the cen- 
ter of the door and at right angles to the center of the sidewalk that we were 


coming down. . That would be the difference between the 1310.9, which we have 

shown and the difference between the 76.5 and 44.5. That distance is 1278.9 

feet. | 
Q. Now, Mr. Trueblood, would you subtract from your measurement the 


distance 7.1 feet which represents going beyond the right angle on 16th street 
to the extension of Spring Street, please, sir? A.. From this previous figure? 
Q. Yes, sir. AndI meant from 1310.9. A. Yes, that is 1303.8 feet. 
Q. 1303.8 feet? A. Right. ic 
561 Q. . Will you add to that, please, sir, the distance of 11. -- well, just to 
be sure now, there has been some testimony that there is a measurement of 
11--some feet between two doors at The Woodner. Addon12, so that we can 
have some question about it. What is your answer? A. That gives us 1315. 8 feet. 

Q. And that is still running to the curb on 14th Street? A. Yes. 

Q. Allright, sir. Now, Mr. Trueblood, here you have several lines marked 
on this, as we come down the labels on the upper righthand portion of your plat. 
What is the first line indication? A. . The top dimension 76. 5 represents the 
distance from the centerline of the back door to the face of the West Curb on 14th 
Street. The next dimension represents -- 

Q. Stop right there for just a minute, sir. A. All right. 

Q. . Then do I understand that you add the 76. 5 to the 1234. 4 to get the 
1310.9? A. That is correct. 

Q. All right, sir. Will you go down and give us each dimension? A. 172.5 
is the next dimension, that represents the distance -- now these dimensions are 
all along the centerline of that sidewalk. 

562 Q. Yes. A. And then at right angles turned over to the points we were 
taking the dimensions from. 

Q. Yes, sir. A. The next dimension 72.5 represents the distance from 
the center of the back door to the intersection of the centerline of the sidewalk 
along Perry Place with the outside of the sidewalk along 14th Street. . The next 








563 tance between the back door and the center of the front door. That is, the 


564 the sidewalk on Perry Place and on 14th Street, the sidewalk on 14th Street. 
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dimension, 68.4 represents the distance from the center line of the back door 
to the intersection of the two sidewalks. That is, the two sidewalks along 
Perry Place and along 14th Street. That is the center of both sidewalks. The ae 


next dimension of 64. 3 represents the distance from the back door to the inter- + 
section of the inside of the two sidewalks, that is, the sidewalk along Perry A 
Place and 14th Street. : 


The next dimension of 46. 3 represents the distance from the back door of 
the building to a point on the centerline of the sidewalk, sighted along the side 
of the building. That is, the side facing 14th Street. And that was taken to the 
outside of the show case. The last dimension along that line of 44.5 is the dis- 


center of the back door and the center of the front door and measured along the 
center of the sidewalk on Perry Place. 

Q. Now, do you have with you your notes or field notes made at the time? 
A. Yes. This book represents the field notes. . That is a section out of this 
book. We keep surveys of many different things. Only on large surveys do we 
take a separate books. SoI have some pages in this book. 

Q. Who made the notes as you went along? A. I started to make the notes 
at that time and then asked Mr. Kirks to complete them. So they represent both 
of our work, the notes. 

Q. . Did you check the notes as he made them and put them in the book? A. 
Yes, I did. 

Q. Now, Mr. Trueblood, I want to ask you about Line "B". We have been 
examining you about Line "A''". What does Line "B" represent? A. Line "B" 
represents the shortest walking distance that you would use in walking from the ,..,, 
front door to the back of the door as we have the dimensions shown, and then 
on out to what was considered at that time in the field the frontage for this estab- 
lishment on 14th street, which we considered the intersection of the inside of 






> 


Q. Now the point that you have described, Mr. Trueblood -- will you mark 
that for identification, please, sir? 
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DEPUTY CLERK: A photograph being marked as defendant's exhibit 15 


for identification. 


(Photograph was marked Defendant's 
Exhibit 15 for Identification. ) 


BY MR. BALL: 

Q. . The photograph I now hand you which is defendant's exhibit 15 for id- 
entification, does that show the point which you have just advised, sir? A. 
Yes, that represents the intersection of the inside of the two sidewalks. That 
is the one along Perry Place and the one along 14th Street. 

Q. And that one you have identified as the property line? A. Along 14th 
Street, yes. 

MR. BALL: Would you mark that for identification please, sir? 

THE CLERK: This is a photograph. It will be marked as Defendant's Ex- 


965, ~—s+ihibit 16 for identification. 


(Photograph was marked for identifica- 
tion Defendant's No. 16.) 


BY MR. BALL: 

Q. Mr. Trueblood, I hand you what has been identified or marked for iden- 
tification as defendant's exhibit 16, and ask you if that is a picture view at the 
point you identified as the center of the sidewalk on 14th Street? A. Yes, sir, 
it is. 

MR. BALL: If your Honor please, I offer both of these. First defendant's 
exhibit 15 and then defendant's exhibit 16. 

THE COURT: Mr.. Eardley, have you seen this 15? 

MR.. EARDLEY: Yes, no objection to these photographs. 


THE COURT: Admitted, defendant's 15 and 16. 


(Defendant's exhibits 15 and 16 are 
received in evidence. ) 


DEPUTY CLERE:. This is a photograph which will be marked as defend- 
ant's exhibit 17 for identification. 


(Photograph was marked for identification 
‘Defendant's. Exhibit 17.) 
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MR. BALL: Mark this, please. 
. DEPUTY CLERK: Another photograph will be marked defendant's exhibit 
18 for identification. 


(Photograph was marked Defendant's ms 
Exhibit 18 for identification. ) 


566 BY MR. BALL: 

Q. I hand you first, Mr. Trueblood, what has been marked for identifica- yx 
tion as defendant's exhibit 17, a photograph and ask you if that is the corner of + 
14th Street, the area of your measurements? A. Yes, sir, it is. 

Q. I now hand you what has been marked for identification as Defendant's 
Exhibit 18, and ask you if that represents your work at the point of the intersec- 
tion of the middle of the sidewalk -- well, what does that represent? That is 
easier. A. I would say that it represents the point 71.feet beyond the right 
angle, in line with the sidewalk on Perry Street and the intersection with the 
center of the sidewalk on 16th Street. 

Q. Now was that line being the centerline of the sidewalk on Perry Street 
projected by the use of the instrument? A. Yes it was. We used the instrument 
in just projecting the center of that line right on across. 

Q. Yes. Now on the other line, Mr. Trueblood, did you use the instrument 
in turning the angle degree or 90-degree turn on 16th Street? A. We lined up 
along the centerline of 16th Street and turned a right angle. 

Q. Now, Mr. Trueblood, at the time that you went to the center of the side- 

567 walk on 14th Street, where were you then with reference to the property 
line? Beyond it or even with it? Excuse me -- I have taken away something 
from you. A. Your question again, please. 

Q. At the time you went to the center of the sidewalk -- strike that. At 
the time that you went to the curb of 14th Street, how far had you gone beyond 
the property line on 14th Street? A. It would be the difference on the plat be- 
tween the dimension 76. 5 which is to the face of the curb -- and you said to the 
center of the sidewalk? 


Q. No, sir, to the property line. A. To the property line? 
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Q. Yes, sir. A. That would be the dimension 64.3. That is 12.2 feet. 
} Q. Thank you. Now, the other line "B" I believe you said represented 
the nearest walking distance? A. Yes, sir, that is what we judged to be, at 
that time, the shortest walking distance. In other words, we followed a course 
that anyone who had normally walked from one point to the other, keeping a 
reasonable distance off the edge of the sidewalk, and taking the right angle which 
568 should be the shortest reasonable and normal walking distance across 16th 
Street, then one foot off to avoid the edge of the sidewalk, curbing and so on 
down the sidewalk, in other words, the shortest reasonable distance. 
Q. But in that line you turned a right angle at 16th Street? A. That is correct. 
* * * * * * Ok * 
577 DIRECT EXAMINATION (Resumed) 
BY MR. BALL: 
Q. Now, I am going to hand you a photograph as soon as it has been marked 
for identification by the Clerk -- 
DEPUTY CLERK: Photograph will be marked defendant's exhibit 28. 
| (A photograph was marked Defendant's 
Exhibit 28 for identification.) _ 
BY MR. BALL: | | | 
Q. -- defendant's exhibit 28, and ask you if that represents the door from 
the center from which you made the measurements? 
578 DEPUTY CLERK: This is defendant's 29 for identification. 


(A photograph was marked for identifica- 
tion Defendant's exhibit No. 29.) 


THE WITNESS: Yes, to the best of my recollection it is. 

BY MR. BALL: | 

Q. And Defendant's No. 29, I will ask you if that is a picture of the same 
door? A. Yes. 

Q. Now, I will ask you if the door at the time that you made the measure- 
ments had the words "The Woodner" written on each glass? That is, the outer 


door? A. Ido not remember. 
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Q. You don't remember? If it was there, you do not recall? A. I donot 


A 


remember. 

Q. Do you recall whether there was an exit light immediately inside the as 
outside door, red and with the word "exit" on it? A. I didn't notice that exit, %. 
that detail. ‘ 

Q. Allright, sir. A. I can't swear to it. ¢ 

379 CROSS EXAMINATION ald 


BY MR.. EARDLEY: 

Q. Mr. Trueblood, did anyone show you Mr. Locraft's measurements? 
A. I sawthe measurements, yes. “: 

Q. And did they tell you that they wanted you to go out and verify those mea- 
surements? A. No, sir, I was not asked to verify the measurements. 

Q. What was the purpose in handing you Mr. Locraft's measurements? 
A. I cannot answer that. I do not know what the purpose in giving me that plat was: 

Q. . Did you verify Mr. Locraft's measurements? A. I made no attempt to 
verify his dimensions. We took the dimensions in the field as requested. 

Q. . Did you compare your results with his results? A. Naturally. You 
see, every surveyor compares his results with other surveyor's. 

Q. How did it come out? A. I donot recall. That is two years ago. I 
have not seen the plat since, Mr. Locraft's plat. 

Q. As I understand your testimony, you started from the first door, the 
outside door? A. That is correct. 

Q. . At that time there was an inside door there, wasn't there? A. There 
was a second door further back, yes, sir. 

580 Q. And in between thetwo doors there was a storm vestibule, isn't that si 

correct? A. That is true. 

Q. And you entered the lobby from the inside door, did you not? 

MR. BALL: May it please the Court, the witness was asked if there was 
a storm vestibule. I know Mr.. Eardley wants to be fair inthis. Will you iden- 
tify the word "storm vestibule, ' Mr.. Eardley? 

MR.. EARDLEY: I am asking the witness. I am not testifying. 


ee 





197 

MR. BALL: The words "storm vestibule" -- 

MR. EARDLEY: If you want to argue, do it, but do not do it while I am 
cross-examining. 

BY MR.. EARDLEY: 

Q. Is it not a fact that the inner door led into the lobby? A. That is true, 
it enters on the lobby. | 

Q. And did you observe whether there was any air conditioning or heating 
equipment in the storm vestibule? A. I did not. 

Q. When you started plotting this direction, why didn't you go down the next 
street which I think was Spring Road, instead of Spring Place? A. Because we 

581 + were asked to make the shortest distance, and it was obvious to me that any 

other distance to that place of business would be considerably farther. 

Q. Did you observe when you were there that there is no crosswalk at Spring 
Place? A. Yes, sir, we observed that. 

Q. And, did you observe that at Spring Road there was not only a light, but 
also a cross walk? A. Your question, again? 


Q. I say, at Spring Road there was a red and green light, a traffic light, 
was there not? A. I believe there is, or was. 
Q. Anda crosswalk there for the benefit of pedestrians? A. There was no 


crosswalk marked as I recall. 
Q. At Spring Road? A. You are talking about 16th street and Spring Road? 
Q. Yes. A. I do not remember a cross walk being painted there. 
Q. Allright. Did you make an attempt to observe whether there was or 
was not? A. Yes, we did. 
582  Q. 16th street was and is a very busy street, isn't it? A. That is true, it is. 
Q. Now, you apparently measured by two methods. You took the centerline 
method and interline method. Was that at somebody's direction? A. Yes, sir, 


it was. 
Q. At whose direction? A. Mr. Ball directed us to measure the center of 


the sidewalk. 
Q. Did he also tell you to measure the inside d the sidewalk? A. AsI 
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recall, he directed us to make the most logical, shortest walking distance. He * 
did not specify that it had to be any certain position on the sidewalk, asI recall. 
Q. Now, assuming that you had come out of the door and walked to the cen- 

ter of the sidewalk, you know, straight ahead, and then made the turn, instead 
of going off on the diagonal, how much difference would that make? A. You mean :; 
cut across and step down off of the curb? « 


Q. No, but straight ahead instead of making a diagonal curve as you did. ~ 
583 A. Ican only makea guess. It should not have added more than, I would ” 
not think, more than six or eight feet. I do not know. | 
Q. You really do not know? A. No, I do not know, because I did not observe _ 
that dimension. 
Q. Now, didn't I understand you to testify that if you went back from the 
curb to the center of the sidewalk you would have to take off eight feet? A. You 
are talking about 14th Street, now? 
Q. Yes. A. Again. 
Q. Yes. A. Would you show me which dimension you are talking about now? 
Q. Ithought the question was asked of you on direct, now assuming you stop 
at the center of the sidewalk instead of going to the curb, the curb distance being 
1310.9 feet, you would have arrived at something like I thought you said, 8 foot 
less? A. Well, again it is the difference in the dimension, as shown on the plat, 
of 76.5 which is out to the face of the curb. And you said to the center of the side- 
walk. That would be the dimension 68. 4 from the face of the curb to the center. 
584 Q. Well, that is 8.1 feet, is it not? A. That is 8.1 feet, yes. 
Q. . Does that mean that the sidewalk there was 16.2 feet? A. In width, 
you mean? ) 


© 


Q. Yes. A. No, sir. 

Q. Well, then what does it mean? The center of the sidewalk is not--well, 
strike that. What do you mean by that? I do not understandit. A. You are talk- 
ing about the center of the sidewalk now on 14th Street. - 

Q. That is right. You stated that to the center from the curb was 8 feet, 
but apparently the sidewalk is not 16 feet wide, andI am confused. A. The plat 
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shows the sidewalk to be 8 feet wide, on 16th street. 

Q. 8 feet wide? A. That is correct. 

Q. Then you would have to take off four feet, wouldn't you, to get to the cen- 
ter if you started back from the curb? Iam not trying to trap you or anything. 
I am just trying to get the facts straight, Mr. Ball has been kind enough to show 

585-589 mea photograph which may help you answer these questions. A. There 

is an unpaved area between the curb and the sidewalk, that is true. 

Q. Well, does that make the difference? A. AsI recall, that was about 
four feet. .That should make the difference. 

MR.. EARLEY: That is all. 

REDIRECT EXAMINATION 

BY MR. BALL: 

Q. Mr. Trueblood -- if your Honor would give me just one minute to check, 
to see if I have these two pictures in? 

THE COURT: Certainly. 

MR.. EARDLEY: Here is one that you gave me (handing picture to Mr. Ball.) 

BY MR. BALL: | 

Q. Mr. Trueblood, there is one further question that I forgot just a moment 
ago. May I hand you what has been stipulated to be the official zoning atlas and 
map of the District of Columbia, and ask you to look on page 11, if you will, 
sir, the plat number 11, and ask an engineer in the District of Columbia, and 

590 may I ask you if you will tell us the point from the front property line on 

16th Street at Perry Place? A. On the 16th Street? 

Q. Iam sorry, onthe 14th Street. A. 14th Street, and Perry Place. 

Q. Right, sir? A. You are asking me what I consider the frontage, is that 
the question? 

Q. Yes, the front of the property? A. The front of the property? 

Q. Yes, sir. A. I would say it is this line right here (indicating). 

Q. . That is the line separating the green from the white? A. That is correct. 

Q. Now, can you tell us where the curbline is, if it is shown on that plat 
at the corner of 14th Street and Perry Place, the line of the curb? A. I would 
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MR. BALL: That is all of this witness. 

MR.. EARDLEY: That is all. 

MR. BALL: Would you mark on your plan, please, sir, the one which.is 
in evidence, defendant's exhibit 2, the point which you have just identified as 
the property line on the zoning plat as you recognize it? Would you rather have 
the plat back? 

THE WITNESS: No, that is all right. As we identified it in the field, it ap- 
peared to us that the inside edge of the sidewalk on 14th Street was the property 
line.. That appears to be the same line shown in the book. It would be my judg- 
ment that that is. 

BY MR. BALL: 

Q. Now, in order to preserve what you have just said, would you use a red 


| 

think it is this dashed line here with the radius, at the four corners. I would : 
interpret it to be that. , 

Q. And that would be the line beyond the solid line from the point which you ,| 

have just fixed as the property line? A. Yes. | - 

Q. And it would be the dashed line next to that? A. That is what I would 
interpret this map, that as being the curbline. 
591 Q. Thank you, sir. a 
| 


pencil, please, sir? A. Yes. 
| Q. Would you shade that with red, please, sir, that line? A. (Witness com- 
plies.) 

Q. Mr. Trueblood, your notes that you made, would you leave them here, 
please, sir? I understand it belonged to Mr. Caulfield. I will guarantee to get 
them back to him if they are left here. Before you leave, I want this marked for 
identification. 

THE CLERK: It will be marked as defendant's exhibit 30 for identification. 


(A document is marked for identification 
defendant's exhibit No. 30.) 


THE CLERK: Which pages do you want marked? 
MR. BALL: Where it starts here, down to here and here. Let me get 
him to tell me. 


« 
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THE WITNESS: There are several pages in there. 

MR. BALL: Will you show me how many should be marked, sir? 

THE WITNESS: Yes. The double pages marked 54 through 58, the double 
pages. 

DEPUTY CLERK: This is one. 

THE WITNESS: Yes. 

DEPUTY CLERK: This would be 53, then. 

THE WITNESS: Yes, 53. 

DEPUTY CLERK: Page 53 will be marked Defendant's Exhibit 30-A for 
identification and 54 as 30-B and 55 will be marked as 30-C and 56 as 30-D and 
57 as 30-E and 58 as 30-F all for identification. 


(Pages 53 to 58 were marked Defendant's 
30-A to 30-F for identification. ) 


593 BY MR. BALL: 
Q. Mr. Trueblood, I understand this book belongs to Mr. Caulfield and you 
are no longer with him? A. That is right. 


Q. Is it all right with you if it is delivered back to me after the case and I 
deliver it back to him? A. Yes. 
* * * * K * KF 
594 H. D. DOLLINS 
was called and having been duly sworn, testified as follows: 
, DIRECT EXAMINATION 
BY MR. BALL: 
Q. Please state your full name and address and occupation, sir. A. H. D. 
Dollins. 
Q. How do you spell that last name? A. D-o-1l-l-i-n-s. 
Q. And your address? A. 417 East Broad Street, Falls Church, Virginia. 
Q. Your occupation? A. I do some engineering. Iam retired. Structural 
engineering for the District. 
*x* * * * * KX * 
Q. Mr. Dollins, how long have you or were you employed by the District? 
A. 43 years. 
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What was the nature of your employment, sir? A. . Engineering work. 
. Engineering work? A. Yes. 
Were you once employed in the building or inspector's office? A. Yes, 


o 
* 
How long were you in that office? A. I went in there in 1922. 
Were you there employed on the 7th of October, 1949? A. Yes. 
How long after that did your employment continue? A. Oh, through 1950. ate 
Until the end of the year, 1950? A. Yes. i 
Incidentally, when is the first time that I have ever talked to you about 
this case? A. Out there in the corridor while ago. 
Q. The first time you ever heard about this case being tried was when? A. 
I talked to this gentleman here -- (Indicating Mr. Eardley). 
Q. When did you talk to him? A. Down at the District Building. 
MR.. EARDLEY: He is talking about Mr. Eardley. 
BY MR. BALL: 
Q. You mean at sometime prior to this time? A. Oh, that was a couple 
of weeks ago, I suppose. 
596 Q. . During the course of this day is the first time I have ever talked with you? 
A. Yes. | 
Q. Or anyone connected with our side of the case? A. Yes. 
Q. I show you -- it is a pretty frayed piece of paper -- it has been admitted 
in evidence as plaintiff's exhibit 51-A and, ask you if you have ever seen that pa- 
per before? A. Yes, sure, this is the application for a permit to build The Wood- 
ner apartments. | 
Q. Do you recall that application? A. Yes. 
Q. Youdo? A. Yes. 
Q. Now, I call your attention, Mr. Dollins, to some printing in red which 
says "Complies with Requirements of Zoning Regulations, '"' and then the initials 
"H.D.D." following that. A. Yes. 
Q. Whose initials are they? A. Mine. 
Q. Who put the approval on there, if you know? A. You mean that stamp? 
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Q. Yes. A. I did. 

Q. I want to ask you now whether, at that time, you approved this applica- 
tion for an apartment house? A. Yes, sir. | 

Q. I hand you the building permit which is plaintiff's exhibit 62-A which 
has been admitted into evidence -- and ask you if that is the permit which was 
issued upon your approval of the application for the zoning? A. Of course, I 
ae did not follow the thing through. When I okayed it, I gave it to the party 

interested and they took them out front and the clerks issued the permit. 

Q. I see. You did not see the permit? A. No. What does it say, "To 
build an apartment house."" Yes. No, I do not ordinarily pay any attention to 
that part of it. 

THE COURT: You do not ordinarily pay any attention to what? 

THE WITNESS: This writing of this permit. 

MR. BALL: Speaking now about plaintiff's exhibit 62-A. 

THE WITNESS: Yes. You see that is issued by the front office. 

598 BY MR. BALL: 

Q. Yes. Now, did you have plans before you, Mr. Dollins, at the time that 
you approved this for apartment house construction? A. That is right. | 

Q. Now, I want to hand you -- if we can‘lay this aside for just a moment, 
sir -- I want to hand you what has been identified as defendant's exhibit 1, which 
is in evidence and especially I wanted to call your attention to the initials and the 
red stamp appearing on the front page of that. A. Yes, that is mine. 

Q. Thatis yours? A. Yes, sir. 

Q. Does that indicate your approval, sir? A. Yes. 

Q. I think there is one on each page if you want to glance through it. A. 

I will just glance through. Sometimes we are working on these things for gev- 
eral days, you know, signing them and all. 

Q. Iunderstand. Are the stamps which you have seen on the different pa- 





4 ges, your signature? A. Yes, sir. 
599 Q. And they represent your approval? A. Yes, sir. 
Q. Mr. Dollins, when did you -- I understood you to say you left the District 
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of Columbia employment in 1950. A. Yes, at the end of the year. 

Q. Now, I call your attention to the red ink after the word "apartment 
house, " the symbol "&" and the word ''Hotel."' Did you ever remember seeing 
that on there? A. No, only this gentleman showed it to mea while back. You 
see, that is the first time I ever saw it. 

Q. Was it on there when you approved it? A. No, sir. 

MR. BALL: That is all. Thank you, sir. ’ 

CROSS EXAMINATION 

BY MR. EARDLEY: 

Q. Now, Mr. Dollins, how many of these applications and sets of plans do 
you examine during a year, or did you at that time? A. How many? 

Q. Yes, how many? A. Oh, gracious; I wuld not know. 

Q. Now, was there anything unusual about this case by which you could re- 
fresh your recollection as to what happened seven or eight years ago? A. You 
mean the size of the job? That was a large job and it is the first house I ever saw 


600 where it was split in two, you know, and there was things like that of interest: 


And it was also a different type of design from what we normally had. 

Q. _Do you remember that particular application? A. Oh, yes. 

Q. When did you first see it? A. When didI first see it? 

Q. Yes, when did you first see it? A. The early part of the year, I guess. 

Q. Of 1949? A. Yes. Maybe when the figure for the filing fee was put on © 
would give the date. | 

Q. . Would that application be handed to you? A. Oh, it comes along with 
the drawings. 

Q. It came along with the drawings, didit? A. They are all together, yes, 
sir. 

Q. You were aware of the fact that at that time an a cla could not sane 
ly operate commercial adjuncts? A. Yes. 

Q. You knewthat? A. Yes, that is true. 

Q. Your testimony is that you examined the plans at thattime? A. That 
is right. | 
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601 Q. And were familiar with them? A. Yes. 

Q. And you saw that the plans indicated commercial stores -- commercial 
adjuncts? A. No. There wasn't anything -- 

Q. There wasn't anything like that? A. No, that was not approved. It was 
approved as an apartment house. I understood later that there would be some 
corrections in the thing. But they were not included in it then. 

Q. At the time you approved the plans did they show stores? A. No, sir. 

Q. They did not? A. No. That didn't come in with this approval at all. 

Q. What? A. That is not included in the approval, such features of the 
plan. ‘The zoning, that is probably what you have in mind -- the zoning. 

Q. If the plans had shown stores, shops, would you have approved this as 
an apartment building? A. As an apartment building. Just under certain cir- 
cumstances could it have been approved as an apartment building. 

602 Q. Under what circumstances? A. I do not remember now just what they 
were. 


Q. Were you aware of the zoning regulations at the time? A. Oh, yes. 


Q. Well, didn't you know that you had to have a hotel license in order to 
operate shops? A. Yes. They did not get it at this time, you see. They got 
that later. There was no shops included in my approval. My approval included 
the use to occupancy of the grounds and so forth, the yards, and things of that 
nature. 

Q. Well, didn't you approve these plans? I understood you to testify that 
you did. A. Yes, but not for any commercial purposes. This does not include 
any commercial purposes. 

Q. I want you to look at these sheets 19, 20 and 21. I will ask whether those 
are your initials there? A. Yes, that is right. | 

Q. I call your attention to the fact that there is a symbol for shops, lounge 
and dining, and the cross-hatches show that one section of one floor was to be 
devoted to these shops. A. Where does it show that? 

603 Q. You will have to look at the symbol. There is the symbol, right there. 
It is right there. A. Yes, that is cross-hatched. Now, where is one like that? 
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Q. Well, there is some right there -- A. Thatis not exactly like that. 

Q. Well, you look over this plan and see if there are -- A. You said 19, 
20 and 21? Well, I will look at each of them. 

Q. Allright. A. That is 20. There is nothing indicated there. There is 
nothing indicated on that page. 

Q. Just a minute -- (indicating). A. That is shopping corridor. They did 
not have any permit for any stores in there. They would have to have a separate 
permit for that. They go along with a certain building they can have them. But 
they were not included in this permit at all. 

Q. Then is it your testimony that at the time you made this approval, you 
were not aware of the fact they were going to operate stores in this building? A. 
I was aware that they were not until they got a separate permit for it. 

604 Q. Would you allow them to commence construction and did you allow them 
to? A. Sure. They could build a building. That would not interfere with the 
structure. 

THE COURT: They could what? 

THE WITNESS: They could build a building, that would not having anything 
to do with the structure. 

BY MR. EARDLEY: 

Q. Do I understand the District of Columbia permitted people to go ahead and 
build a hotel even though they had no hotel license? A. No, they had to have a 
hotel license. 

Q. Didn't you require them to establish that they could obtain a hotel license 
before you allowed them to proceed? A. The permit reads what they have. They 
have an apartment house and that is what they got. 

Q. Well, did you not know at the time that they were going to put stores in 
the building? A. Eventually they were supposed to make some arrangements 
along that line. But it was not done in my time. 

Q. Well, is it your testimony that the matter of shops and so forth came up 
after you had seen the plans? A. Yes, sir. 

605 Q. You knew nothing about it when you approved the plans? A. I did not 


approve any plans for any shops, that is correct. 
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Q. And if you had known about the shops, you would not have approved? 

A. I did not approve any shops. I just approved the structures. There is no 
shops included in that thing at all. 

Q. I want to call your attention to the Plaintiff's Exhibit 51-A. You hada 
conversation with me about this document. It was quite protracted, isn't that 
correct? A. Protracted? | 

 Q. We had quite a long talk about it? A. Well, I do not know. Maybe five 
minutes or something like that. 

Q. And wasn't it my purpose to try and determine from you whether you 
could tell us first when the words "and hotel" were placed on there, and second, 
by whom they were placed on there? A. Yes, you asked me thoSe questions. 

Q. And isn't it a fact that when I asked you those questions, you told me 
you could not answer either one of them? A. Correct. 

606 MR. EARDLEY: That is all. 
REDIRECT EXAMINATION 

BY MR. BALL: 

Q. Mr. Dollins, you did say they were not on there the last time you saw 
that permit application, right? A. Which is that? 

Q. The words "and hotel"? A. No, that was not on there at all. 

Q. When you left the District employment? A. He got a permitfor an 
apartment house only. 

Q. Yes, sir. A. It was in the wind that they were going to get it changed 
someway to get a hotel license, but nothing was done at the time that I approved 
these plans. | 

Q. Yes. A. Mr. Kenney and some of the other fellows were working on 
it, on the other angle. I do not know just what that was. 

THE COURT: Mr. Who? 

THE WITNESS: Kenney. 

THE COURT: Who is he? 

THE WITNESS: He is in charge of the building of apartments. Maybe Mr. 
Davis. I did not go into that. I O.K'd it just as it came in, as an apartment house. 

BY MR. BALL: 
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Q. The point I want to get straight, Mr. Dollins, is this: The last time you 


a 


saw that application which we have been talking about here, the words "and hotel" + 


were not on there? A. That is correct. 
Q. That is all I want to know, sir. 
MR. BALL: That is all. 
MR. EARDLEY: Are you: through? 
MR. BALL: Yes, sir. 
RECROSS EXAMINATION 
BY MR.. EARDLEY: 


Q. . When was the last time you saw that application? A. I imagine this date 


that the permit was issued. Do you have that? 





4 
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Q. October 7, 1949. A. October 7, 1949. Because they were rather anxious | 


to géttheir permit. 
Q. You kept that application in your possession all that time? A. No. 


Q. What happened to it? A. The plans were taken out to the front counter 
and the permit clerk writes the permit. 

608 Q. Well now, as a matter of fact your connection with this application was 
finished at the time that you signed the zoning requirement here? A. Yes. 

Q. That was September 29, was it? A. Yes. 

Q. 19492 A. Yes, sir. 

Q. And you did not see it after that? A. No, I did not. 

Q. So you do not know what happened between September and October 7, 
1949, do you? A. No, sir. 

Q. I want to know why now you are so sure that it was not on there at the 
time that you saw it? What makes you sure now that you did not see the words 
"and hotel" on that application? A. You seem to infer that I would not remem- 
ber anything. Well, I don't want to propose to be an exceptional person along 
that line, but I do remember this job because I had it nearly a year. 

Q. . Well, you had the application for something less than a year, didn't 


you? A. The application? I had the application and the plans probably a year. 


609 I have five or six other jobs similar to this, at the same period. I was 
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assigned to do these five jobs before I left there. 
* * * * * * xk 
ROSS KIRKS © 
was Sworn as a witness by counsel for the defense. 

MR. EARDLEY: Your Honor, to savetime, you know what the witness will 
testify to. I will stipulate to his qualifications as a surveyor. He was Mr. True- 
blood's assistant at the time. He probably wrote some legend down. 

MR. BALL: Will you stipulate that this man is an engineer and land surveyor 
and certified as such in the State of Virginia and he has been in the business 20 
years? 

MR. EARDLEY: If you tell me that is true, I will stipulate it. 

MR. BALL: Will you stipulate his surveys are made a part of the land re- 
cords in Virginia? 

MR. EARDLEY: If you say it is true, I will stipulate that. 


610 MR. BALL: Will you stipulate Mr. Kirks was with Mr. Trueblood and his 


testimony would be approximately the same as Mr. Trueblood? 

MR. EARDLEY: Yes, I will. 

MR. BALL: I think, if your Honor please, that is all. 

THE COURT: Very well. 

MR. BALL: We offer these in evidence as the field notes made by Mr.. True- 
blood and Mr,. Kirks. 

THE COURT: Very well, admitted. 


(Defendant's exhibits 30, 30A to 30-F 
are received in evidence. ) 


(Witness Kirks excused. ) 
I * * * * * KX KX 
BY MR. BALL: 
Q. Mr. White, will you please state your name, address and profession. 
A. . Donald R. White, 10202 Brunette Avenue, Silver Spring, Maryland. Iam 
a public accountant. Iam employed by Harris K. Forrester Company as resi- 
dent auditor for Rock Creek Plaza, Inc. 
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| tification -- is that the picture of the front entrance to The Woodner? A. Yes, it is. 
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Q. And is Harris K. Forrester Company, the certified public accountants 
who keep the audit of Rock Creek Plaza? A. Yes, sir. 
In the operations of The Woodner? A. Yes, sir. 
How long have you been with that company? A.. Eight years. 
What school are you a graduate of? A. University of Maryland. 
How long have you been at The Woodne ? A. Since January, 1953. 
‘Are you there every day? A. Yes, sir. 


©OHOo GOO 


A. No, sir. 

Q. I want to ask you first a preliminary question: do you use the entrance 
to The Woodner every day? A. I do. 

Q. Going to andfrom work? A. Yes, sir. 

Q. At least I show you defendant's No. 28 which has been marked for iden- 


Q. Iask you, Mr. White, if you will tell us, please,what the light or indica- 
tion is that I am pointing with my finger, just under, onthe inside of the glass 
front door? A. I am not sure what it is. 


612 THE COURT: Mr. White, you are going to have to keep your voice up. 


THE WITNESS: It is one of those things you look at and I am not certain 
what it is. 

Q. Well, I want to ask you if the words ''The Woodner"' appear on the two 
outside front doors?. A. Yes, they do. 

Q. Where is the A.B.C. license is lettered on the premises, do you know? 
A. On that same front door. 

Q. In the time you have been there have you seen any doors removed 
from the hinges? A. No, sir. 

Q. Is the structure the same as it was the first time you ever saw it? A. 


Yes, sir. 


Q. Is there anything temporary there that you know anything about? A. 


_No, sir. 


Q. Are you familiar with the balances and incomes and expenditures in the 
operation of The Woodner? A. Yes, sir. 


You are not employed in any way by Rock Creek Plaza or The Woodner ? 


<4) 


ct 





619 BY MR. BALL: 

Q. Mr. White, do you know what the outstanding balance is of the mortgage 
of Rock Creek Plaza, that is? A. I do not know exact figures. I know they are 
in excess of 9 million dollars total. 

620 BY MR. BALL: 

Q. Can you now tell us, sir, from the records you have? A. As of Sept- 
ember 30, 1957, the outstanding mortgages amounted to $9, 304, 136. 55. 

Q. Yes, sir. Now, as to Section 1, will you tell us what the outstanding 
mortgage is there? A. $4, 681, 838. 35. 

Q. Is that the section that has the transient occupancy section? A. Yes, sir. 

Q. Will you give us the breakdown as to Number 2, please -- Section 2? 
A. Section 2, the mortgage is $4, 622, 298. 20. 

Q. Mr. White, could you tell us the amount of payment as to interest and 
reduction of principal required each month on those mortgages? A. Including 
funds for real estate taxes and so forth? 

Q. Yes, sir, the funds required to be paid. A. Approximately $36, 000 on 
each section. 

Q. That is, $72,000 on the project? A. $72,000 onthe project, yes. 

Q. $72,000? A. Yes. 

621 THE COURT: And that is paid when? 

THE WITNESS: Monthly. 

BY MR. BALL: 

Q. Now including the transients, what has been the profit or loss position 





for the last two years? 

THE COURT: What has been the what? 

MR. BALL: Profit or loss. 

BY MR. BALL: 

Q. Have you had enough money to pay it or are you short of money to pay it, 
or what? A. We have been able to meet our payments, yes, sir. 

THE COURT: What has been the difference between the income for Section 1 
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and Section 2? Have you got it broken down? “ 
THE WITNESS: No, we do not have that separated? v 
BY MR. BALL: 


Q. Can you tell us -- withdraw that.. Did there come a time when Rock 
Creek Plaza, the Corporation as a whole, came over from red to black? A. I - 
can't recall any specific time. Within the last year or two we have gone from 
the red into the black, yes. 

THE COURT: When did you start the whole operation of the sections? 

622 THE WITNESS: The Section 2, they commenced renting unfurnished apart- 
ments in 1951. Section 2 was -- I beg your pardon. That is, Section 2 started 
renting apartments in 1951. Section 1 was completed in January 1953. 

THE COURT: So that the first year you had for both of them running was ‘ 
1954? 

THE WITNESS: The first year both of them were running was 1953. 

THE COURT: I thought you said you didn't begin, that is, until January of 
'53, Section 1? 

THE WITNESS: That is correct. 

THE COURT: Was it the first of January of '53? 

THE WITNESS: Well, approximately the latter part of January. 

THE COURT: But the first full year you had for both of them was 1954? ‘ 

THE WITNESS: The first full year would be 1954, yes. 

THE COURT: Well, did you have profit or loss? 

THE WITNESS: We had a loss in 1954. 

THE COURT: What about 1955? 

THE WITNESS: I don't have those figures in front of me. AsI recall, we 
had a loss in 1955. . 

THE COURT: He hasn't got the figures, and yet you want himtogivethese , 
figures. 

623 BY MR. BALL: 
| Q. . Do you have the breakdown month-by-month for how long back, Mr. White?¥ 
A. This particular report covers only up through September of 1956 as compared * 
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with September of 1957. 

Q. Allright, sir, what is the difference in September of 1956 between 
profit and loss? A. Uj) through September 1956 we had a profit of $26, 156. 00. 
Up through September uf 1957 we had a profit of $76, 792. 31. 
| Q. Now, has tha‘ been a steady upcoming of the profit of the project? A. 
Yes, it has. : 
| Q. And does tha’ include the transient occupancy of Section 1, Mr. White? 
A. Yes, it does. 

Q. Does it also, say, include the commercial adjunct operated in connec- 
tion with which you have a hotel license? A. Yes, sir, it does. 

Q. Mr. White, in your opinion and as the result of your position as the 
Resident Accountant or Auditor with Harris-Kerr-Forster & Company in the 
Rock Creek accounts, what would be the immediate effect of the relief prayed for 
here by the plaintiff, an injunction stopping the use of transient facilities? 

624. MR. EARDLEY: Your Honor, I make the same objection that the man hasn't 
the qualifications to respond to the question. I don't believe that we know yet 
what kind of decree might be forthcoming from the Court. 

THE COURT: He doesn't even seem to have the information to give you the 
complete factual background here, Mr. Ball. 

MR. BALL: Well, can I ask the question as to Section 1, then? 

THE COURT: Yes. 

BY MR. BALL: 

Q. Will you give us the effect on Section 1 -- 

MR. EARDLEY: Your Honor, I would make the same objection. It wouldn't 
make any difference whether it was 1 or 2. | 

THE COURT: He doesn't even have these two separated in rents. 

MR. BALL: May I ask this? 

THE COURT: Yes. 

BY MR. BALL: 

Q. Mr. White, can you tell us the percentage of units in Section 1 now used 


for transients? A. Approximately one-half. 
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Q. Approximately one-half? A. Yes. , 
625, THE COURT: What do you mean by that? You mean that half of them are * 
vacant ? : 


THE WITNESS: No Ma'am. One-half of the number of the units in Section 1 
are used for transient facilities. One-half are rented as unfurnished apartments. 

BY MR. BALL: 

Q. Can you tell us the income from transient operations? A. It variesfrom |, 
month-to-month. However, it averages around $50, 000 a month. ‘ 

Q. And the income from the non-transient operations in Section 1? A. > 
Approximately $30, 000 a month. 

Q. And the overall difference is added into the overall figure to make the 
profit that you said is $70-some thousand dollars? A. For both Sections 1 and 
2, yes, sir. | 

Q. Mr. White, just one other question: there has been some testimony here 
about a $10, 000 escrow in Irving Trust Company. Is there such a fund? A. 
Yes, sir, we have $10, 000 in Irving Trust Company, in escrow, in New York. > 

Q. . What is the purpose of that? A. I understand they are holding those 
funds in the event it might be necessary to build a wall between Sections 1 and 2 

| of the structure. | 
626 Q. Is that in the event of default of either Section? A. Yes, sir. 
MR. BALL: I think that is all. 
CROSS EXAMINATION 











BY MR. EARDLEY: 
Q. Are youaC.P.A.? A. No, sir, Iam not certified. 7” 
Q. I understood you are familiar with the area. Preliminarily you identi - 
fied a photograph; do you recall? A. Yes, sir. 
Q. Since you work there every day isn't it a fact that at Spring Roadthere | 
is a crosswalk and a traffic light, at Spring Road and 16th Street? A. Yes, sir. 
- Q. Andat Spring Place and 16th there is neither a light nor a crosswalk? 


A. Yes, sir, that is true. 
Q. Isn't it also a fact that there is a "W" onthe inner door, standingfor  * 
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"Woodner" of the principal entrance? A. There may be. I would have to 
go back and look. 
Q. You don't recall? A. No. sir. 

627 Q How many units are furnished in the Woodner by the Rock Creek 

Plaza, Inc.? A. Two hundred and forty-seven, I believe. 

Q 247? A Yes, sir 

Q. In your calculations about profit and loss you made, isn't it a fact 
that you took into account the depreciation? A Yes, sir 

@. Which is set aside by FHA? A _ Yes, sir. 

Q Andif you had added the cash of depreciation profit it would have been 
considerably larger, wouldn't it? A. Yes, sir 

Q. And if you had used the depreciation as cash you wouldn't have lost 
money at any time, would you? A. That is right, sir : 

Q. It was the depreciation that caused the loss, isn't that corrant? A. 
Yes, sir. 

'  @Q. Are you familiar enough with the operation to know what the vacancy 
ratio. has been with respect to the apartments in Section Number 2? A. I 
can recal figures within the last year, yes. 

628 Q. As a matter of fact you have had practically no vacancies; isn't that 
true? A. That is true, yes sir. 

Q. And you would give the same answer with respect to the apartments 
leased on a yearly basis in Section 1, wouldn't you? A. Yes, sir. 

MR. EARDLEY: No further questions. 

REDIRECT EXAMINATION 

By Mr. Ball: 

Q. Until two years ago isn't it a fact you had a deferment amortization 
to help this project? A. Yes, sir. 

Q. So that the amortization payments had to be deferred in order to keep 
it from going into default? A. Yes, sir. 

Q. Until two years ago? A. Yes, sir. 

Q. Even when :t was operating transient? A. Yes, sir. 
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THE COURT: Was that during a period before you had filled your apart- 
ments? ii 

THE WITNESS: That was from the period up -- let's see -- I am trying 
to remember exact periods. It seems to me that deferment was granted up 
until October 1954. owe 

* * * *&* *&* &€& & * 

— 629 RECROSS EXAMINATION 
By Mr. Eardley: 
Q. Isn’tit a fact with regard to deferment that you were there at the 


a *& 





time the deferment amortization was given, at a time when the buildings 

weren't completed? A. I don't recall specifically when these amortization 
deferments were granted. They were granted up until October of 1954, which ‘ 
was almost two years after the building was completed. 

630 Q. But the deferment was given on the representation that you hadn't 
been able to rent the apartment, the first section wasn't completed, et cetera, 
isn't that correct? A. I wouldn't want to say, sir. I don't know specifically. 

Q. You don't know? A. No, sir. 

Q. All you know really is that there was a deferment until October of 
1954? A. Yes, sir. 

MR. EARDLEY: That is all. < 

MR. BALL: May I just ask this one other question? 

THE COURT: Certainly. : 

FURTHER REDIRECT EXAMINATION 
By Mr. Ball: 
Q. Mr. White, would you look at the gross sales, Section B-1? A. Yes, 


Q. I know I was asking you from your recollection; isn't it a fact that 
in August of 1957 your transient income receipts was $39,928; and your receipts 
from other or permanent tenants was $94,000? A. Yes, sir, that is true. 
631 So it is a little greater than twenty per cent? A. I thought you were speak- 
| ing of total revenue from the whole building, sir. Iam sorry. I misunderstood 
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your question. 
: Q. And isn't it a fact that.up until August 31st of 1956 the transient in- 
come is $398,000 and the permanent income was $743,000? A. That is true, 
yes sir. | 

MR. BALL: Thank you. 

MR. EARDLEY: Are you through, Mr. Ball? 

I have just one question. 

FURTHER RECROSS EXAMINATION 

By Mr. Eardley: 

Q. Weren't there two deferments, one for Section A and one for Section 
B? A. Yes, sir. 

Q. And the one for the apartment, Section 2, was a much shorter period 
deferment than for Section 1 where the transients were located? A. That 
is correct. 


THE COURT: Would you look at that photograph there, where the gentle- 


man has the raincoat on, or whatever that is, -- it looks like a raincoat. Is 
that somebody connected with The Woodner? 
632 THE WITNESS: Yes. He is the Doorman. 

THE COURT: And does he stay there all of the time? 

THE WITNESS: Yes, he does. We have a Doorman on duty sixteen hours 
a day; not the same one. Two different Doormen. 

THE COURT: What does the Doorman do? 

THE WITNESS: The Doorman opens the door for people to go in and out. 

THE COURT: All right. 

MR. BALL: Does the picture that Her Honor handed to you show the Door- 
man on the inside ? 

MR. EARDLEY: No. Now -- 

MR. BALL: I was going to ask what his position is. 

THE WITNESS: His usual position is outside of the building. 

MR. BALL: Very well. I am through with the witness. 
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THE COURT: Is that all? 

MR. EARDLEY: Are you through now? 

MR. BALL: Unless Mr. Eardley, if you will stipulate with me that the 
light just inside the outside door is an Exit light and red in color, all right, 
sir. 

MR. EARDLEY: If you tell me it is, I will stipulate it. 

MR. BALL: We want to be sure about that. 

633 MR. EARDLEY: I accept your word for it, and I will so stipulate. 

THE COURT: What light is this? In the 16th Street door? _ 

MR. EARDLEY: Yes, they have a series of lights strung right along the 
canopy. 

MR. BALL: Yes. 


* * * * © © KX * 


634 STERLING MADDOX 
* * * * * * *K * 


DIRECT EXAMINATION 
* * *£ * *€ *& * * 
BY MR. EARDLEY: 
Q. State your full name. A. Sterling Maddox. 
Q. What is your occupation? A. Registered land surveyor. 
635 Q. And how long have you been so employed? A. I have been in business 
for twenty-two years. | 
Q. Do you have your ownfirm? A. Yes. 
Q. What is your principal line of work? A. Civil engineering and land 
surveying. 
Q.. Where did you get your education? A. George Washington University. 
Q. I don't know what kind of degrees or licenses you need to practice 
here. A. There is no registration law for land surveyors in the District of 
Columbia, as such. However, I am registered in Maryland and Virginia. 
Q. Did you have occasion to go out and measure the distance from the 
entrance of the Woodner down to 14th Street? A. I did. 
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* * * * *€* KF KF * 


636 BY MR. EARDLEY: 


Q. And who did you receive your directions from as to where to start 
and where to stop? A. You. | 

Q. Thatis right. And did I tell you to start from a certain door at the 
Woodner? A. You did. 

Q. And what door was that? A. That was the innermost door of the two 
at the main entrance. 

Q. And did I tell you where to stop? A Yes. 

©. Where did I tell you to stop? <A. Center line of the west sidewalk 
at the intersection of 14th and Perry Place. 

Q. And did you -- A. Northwest. 

Q. And did you make that measurement? A. I did. 

Q. And what method did you follow in making it? A. We used a 100- 
foot engineer's chain, by the use of two men, one at each end, pulling tension 
and plumb bobs, regular method of chaining. However, the chaining was in 
contact with the ground at all times. 

Q. When you got to and had to cross the intersection at Spring Place, 

I believe it is, and 16th Street, how did you go across; take a right angle there? 
A. Aright angle off of the curb at that intersection, yes. 

Q. And followed the center line of the sidewalk all the way? A. Yes. 

Q. When you came out of the door of the Woodner, did you proceed straight 
ahead to the center of the sidewalk? 

* * *£* *&* &* *& KK 

BY MR. EARDLEY: 

Q. Then you turned off and followed the center of the sidewalk all the 
way over? A. Followed the center of the sidewalk all the way over. 


638 Q. What measurement did you come up with? A. The average of two 





measurements, both taken independently, was 1323.96 feet. 
MR. EARDLEY: That is all. 
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CROSS EXAMINATION 

BY MR. BALL: 

Q. 1323 point what, sir? A. Ninety-six. 

Q. That is to the inside door? A. Yes. 

Q. Center of the inside door? A. That is correct. 

Q. You went through the outside door then? A. Yes. 

Q. Out to a point of the center -- A. Center point of the sidewalk, 
directly opposite to the center of the door. 

Q. Made a sharp angle left turn? A. That is correct. 

Q. Followed down 16th? A. That is correct. 

Q. Sharp angle left turn? A. That is correct. 

639 Q. Up to the center of the sidewalk and sharp angle to the right and on 
out to the center of the sidewalk to 14th Street? A. That is correct, on the 
west side of 14th Street. 

Q. Now, as a matter of fact, Mr. Maddox, didn't you see -- or, did you 
see at that time a rubber mat for walking in front of the Woodner? I under- 
stand you were making measurements according to what Mr. Eardley told you. 
A. Yes. 

Q. Did you see at that time a rubber mat that runs directly from the 
center of the front door of the Woodner down to where you get the tangent 
in the curve? A. If it was there, Isawit. No question about it. It has been 
a year and a half ago; and I don't remember the details. 

Q. Isee. A. If it was there, I certainly saw it. 

Q. Yes, sir. 

MR. BALL: Will you stipulate to this, Mr. Eardley ? 

MR. EARDLEY: Yes. 

MR. BALL: Mark that, please, sir. 

THE CLERK: Marked as Defendant's Exhibit No. 31, for identification. 


(Whereupon the said docume nt was 
marked Defendant's Exhibit No. 31,for 
identification.) 
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640 MR. BALL: Mr. Eardley said he has no objection to it. 
THE COURT: Admitted. 


(Whereupon Defendant's Exhibit No. 31, 
was received in evidence.) 


BY MR. BALL: 

Q. Mr. Maddox, you just mm de the measurement exactly where Mr. Eardley 
told you to? A. That is correct. 

Q. He was with you? A. He wasn't with me at the time we made the 
actual measurements; but he had walked the line with me prior to that time. 

Q. He told you to come to the inside door? A. That is correct. 

Q. He told you to go to the center of the sidewalk on 14th Street? 
A. That is correct. 

Q. And he told you to make a right-angle turn? A. We followed the 
exact route. 

Q. He didn't tell you to take the walking distance and let you go on your 
own; did he? A. No. 

MR. BALL: That is all, sir. 


MR. EARDLEY: That is all. 
* * * * * * * 
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PLAINTIFF'S EXHIBIT NUMBER ONE 


October 5, 1951 
Jonathan Woodner Company 
1200 18th Street, N. W. 
. Washington, D. C. 
RE: Woodner Apartmerts , Sections 1 and 2 
Project Nos. 000-42140 and 000-42141 

Gentlemen: The rental schedule under date of September 12, 1951, submitted 
to this office for approval has been reviewed and the attached rentals, by 
apartment number, are approved for the Woodner Apartments, Sections 1 
and 2. (Formerly named Rock Creek Plaza, Inc., Sections 1 and 2). 

The rentals established herewith include the following services to the 
tenants: 

Water (hot and cold) — Television antenna 

Space heat Kitchen exhaust fan 

Tenant gas and electricity Venetian blinds 

Janitor service Elevator s 

Grounds maintenance Telephone switchboard 

Laundry facilities Air conditioning 

Ranges, gas Window cleaning 

Refrigerators, electric Garbage removal 


Other services outlined on Project Analysis 
(Form 2264-W) — 


The apartment rentals involve 1141 units and 2848-1/2 rooms with an 
average rental P.R.P.M. of $44.44. 

Any charges or rentals for services, space or facilities, other than 
stipulated by this rental letter, must have the prior approval of the Federal 
Housing Administration. 


* * *£* * *©* *&€* *& * 


Very truly yours, 


Thos. C. Barringer — 


. . Director 
x* * * * * & *&* * 
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[ Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER TWO 
February 1, 1952 


Jonathan Woodner Company 
Ring Building 
Washington, D. C. 


Attention: Mr. Wallace Holladay 


Re: The Woodner 
FHA Project Nos..000-42140-41 
Gentlemen: 

You have called our attention to your desire to furnish certain units in 
the captioned project and have requested that we inform you of the m cessary 
procedure to follow. 

It is our understanding, according to your verbal statement of January 
31, 1952, that you sought and obtained a building permit from the District 
of Columbia on the basis that 300 living units would be furnished and rented to 
transients. It is our further understanding that the purpose of the Jonathan 
Woodner Company in seeking such transient units was to obtain the necessary 
commercial facilities within the two sections and that the District of Columbia 
would not issue a building permit for commercial facilities without the 
transient units. The records of this Insuring Office disclose no evidence 
bearing out a conditional building permit as described above. Indeed, 
had this been known at the time of processing this application for commitment, 
it is inconceivable that this office could have issued a commitment on this 
project in the light of the National Housing Act. My purpose in bringing this 
to your attention is to reiterate that this office has had no knowledge or part 
in your negotiations with the District of Columbia authorities regarding the 
building permit or the conditions of the permit the District of Columbia now 
expect you to live up to. 
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This office will not grant approval for furniture rentals unless it is 
firmly established that furnished apartments are essential to obtain satis- 
factory occupancy, and approval of furniture rentals will be given then only 
in event of prior agreement by the mortgagor not to accept any tenancy for 
a period of less than 30 days. 

The mechanics to follow will be to submit, in duplicate, the attached 
rental request forms 2458, a furniture cost breakdown for the typical units 
involved, your facts to establish the essentialness of the furniture rentals, 
and the signed agreements that not less than 30 day occupancy will be granted 
to any tenant. 

Upon submission of the above described application, this office will take 
your request under advisement. 

Very truly yours, 


Thos. C. Barringer 
Director 


Enclosures 
RHA:jen/Elliott:arb 


[Filed October 21, 1958] 
| PLAINTIFF'S EXHIBIT NUMBER THREE 


May 29, 1952 


Mr. Thomas C. Barringer 

Director, District of Columbia Insuring Office 
Federal Housing Administration 

Vermont Avenue and "K" Street, N. W. 


Re: Rock Creek Plaza 
FHA Project Nos. 000-42140 
000-42141 
Dear Mr. Barringer: 
This is in further reference to our conversations concerning our inability 
to rent the above mentioned projects. The lack of occupancy and the resultant 
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monthly loss of income has so jeopardized the financial stability of these 


projects that it becomes necessary for us to respectfully request permission 
to rent on a transient basis 250 of the total 1139 apartments, 503 of which are 
now vacant. 

Section II contains 571 apartments all of which have been available for 
occupancy since January 28, 1952 when the project was finaled out and the 
mortgage insured by the Federal Housing Administration. At present this - 
project has 131 vacant apartments and is burdened with a 23% vacancy and 
since these are predominately larger apartments the actual loss in rental 
income equals 30% of the gross rents approved. These apartments have 
been vacant for over 120 days even though we have exhausted every means 
possible to rent them and have advertised heavily during this full period. 

We have, furthermore, reduced the rents on these apartments on two success- 
ive occasions, namely, February 19, 1952 and again on May 10, 1952, all 
with no appreciable results. 

Section I contains 568 apartments and is now more than 98% complete. 
All of the apartments in this section are now available or will be available 
for occupancy in the next 30 days. Of the total 568 apartments there are 
only 196 now occupied and of the balance of 372 apartments there are 103 
apartments completed, available for occupancy and standing vacant. 

_ We wish to impress you with the fact that we have made every effort 
possible to rent this project, and have utilized every available promotional 
media to accomplish this result. Our management staff is undoubtedly the 
best in the City. We have advertised every day in all of the newspapers 
with concentration on weekends with large display advertisements and have 
expended in excess of $21, 700.00 Rental offices on the premises have been 
covered from early morning to 10:00 P.M. ona 7 day a week basis, with 
larger staffs on.weekends. We have prepared booklets, pamphlets and models | 
for publicity purposes and have even engaged the Von Zehle Advertising 
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Agency to carry out the full program. We have had the various types of 
apartments furnished by W & J Sloan and other leading furniture houses to 
better show the prospective tenants the livability of these apartments. 


We have contacted various other apartment houses in the City requesting 
that they refer their over-flow to us and have also contacted industrial and 


governmental housing agencies advising them as to the availability of housing 
accommodations in our building. In fact, to our best knowledge, we have 
made every possible effort to rent these apartments but in spite of these 
efforts, we now find that the number of inquiries and the rate of renting 

has fallen off steadily month by month since January. Only 16 apartments 
have been occupied during the entire month of May and we attach herewith 

a schedule and graph illustrating this declining demand. 

While it is true that we used the Oak Street entrance during the period 
that the building was first opened for occupancy we have for the past several 
weekends opened the main, or 16th Street entrance to the public. It would 
appear that the rentals would be bettered as the building and the 16th Street 
entrance nears completion, however, our actual experience has proven this 
not to be the case. In fact, the number of inquiries and rate of occupancy 
was much greater through the winter months during which time the exterior 
appearance of the building was far less attractive than it is today. In spite 
of the spring renting season, rentals have continued to drop off. 

The present income on the entire project amounts to $59, 088. 00 per 
month as compared to the gross income of $126, 500. 00 per month. In other 
words, we are collecting only 46. 5% of the gross income and are currently 
operating 35.5% below the point of technical default. The interest funds in 
the mortgage have been exhausted several months ago and it is now necessary 
every month to pay interest payments from other sources. Weare suffering 
from heavy monthly losses, and the expenditures necessary to keep this 
project running have resulted in a condition of extreme hardship which will 
continue for some time in the future. It is therefore essential in order to avoid 
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a default on these projects that permission be granted to rent 250 of these 
vacant apartments on a transient basis. Weas sponsors can in this way, 
and only in this way, continue with the operation of these two proj ects. 

Very truly yours, 

ROCK CREEK PLAZA, INC. 

/s/ Yan Woodner 


IW:pk Ian Woodner 
Attach. President 


[Filed October 21, 1958] 
PLAINTIFF'S. EXHIBIT NUMBER FOUR 


June 23, 1952 


Mr. Wallace Holladay 
Jonathan Woodner Company 
Room 316, Ring Building 
1200 18th Street, N. W. 


Washington, D. C. 


Re: FHA Project Nos. 000-42140 & 42141 
Rock Creek Plaza, Sections I and I 
Dear Wally: | 


This will confirm my 'phone conversation of June 20th, in reply to your 
letter of May 29th in which you presented evidence of hardship in connection 
with the delayed rental of Rock Creek Plaza, Sections I and II, and requested 
permission to furnish 250 one-bedroom units on a transient basis until 
such time as this apartment house reached a sound financial position. 

At a meeting, attended by our headquarter officials and myself, it was 
determined that this Administration could not agree to relief in the form of 
transient occupancy as a method of solving the problem of improving the 
rentability of these apartments. Any change on our part with regard to the 
use of these apartments for transients would be directly contrary to definite- 
ly established policy of the Administration, and, once permitted, would offer 
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many problems; such as, determination of need, compliance, and continued 
use; problems which we do not care to undertake. 

In the form of assistance, this office stands ready to attend any meeting 
that you may arrange with the District Governm ent whereby you might appeal, 
on the basis of hardship, present zoning restrictions which prevent the use 
of the commercial space now in the building. This office will be glad to give 
you any assistance we can to help you get this project on a sound basis, other 
than the method proposed in your letter of May 29th. We regret our inability 
to approve such request. 

Very truly yours, 


Thos. C. Barringer 
Director 


cc: Mr. C. Powell 
Barringer/njl 


[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER FIVE 


July 7, 1952 


Jonathan Woodner Company 
Room 316, Ring Building 

1200 18th Street, N. W. 
Washington, D. C. 

Attention: Mr. Wallace Holladay 


Re: FHA Project Nos. 000-42140 & 42141 
Rock Creek Plaza, Sections I and I 


Gentlemen: 


This will confirm the understanding as to the position of this Administra- 


tion with regard to your request for the furnishing of 30 rental units in the 
above-mentioned Project. 

We offer no objection to the furnishing of 30 units, provided, 1) they are 
rented on a basis of not less than thirty-day occupancy, as set forth in the 
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attached agreement which is to be signed prior to our granting approval of 
the furnishing of these units, and, 2) that the rate to be charged shall not 
exceed the base rent for the unfurnished apartment as approved by us plus 
the rent of the furniture based on a forty-eight month write off, this rate 
for the furnished apartment as determined by us to be subject to the review 
and acceptanceor modification by the Rent Administrator for the District 
of Columbia. 

You are requested to submit to this office a rental schedule for the fur- 
nished apartments for approval. 

| Very truly yours, 


Thos. C. Barringer 
Dir ector 


Attachment 
cc: Mr. C. Powell 
Barringer/mjl 


[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER SIX 


LAW OFFICES OF 
FAY & ANDERSON 
WASHINGTON BUILDING 
WASHINGTON 5, D. C. 


July 31, 1952 


Mr. Thomas C. Barringer, Director, 
District of Columbia Insuring Office, 
Federal Housing Administration, 
Vermont Avenue and "K" Streets, N. W., 
Washington, D. C. 


Re: Rock Creek Plaza 
FHA Project No. 000-42140 





Dear Mr. Barringer: 

I acted as attorney for the sponsor in the closing of this case and my 
company is to be the servicing mortgagee. Therefore, Mr. Woodner has asked 
me to assist in working out a solution to the problem presented in utilizing 
the commercial space built in the subject project. 

In your letter of June 23 to Mr. Wallace Holladay of the Jonathan Woodner 
Company, you stated that the Administratim would assist the Woodner Company 
in appealing to the District Government for relief to make it possible to use 
the commercial space in the building. You further suggested your office 
w ould give any other assistance you could to help put the project on a sound 
basis other than the method proposed in Mr. Woodner's letter of May 29. 

Since June 23, representatives of the Jonathan Woodner Company and 
FHA have made further efforts to secure relief from the District Government 
but without success. 

The present situation presents a very serious problem to both the sponsors 
and FHA. Weare extremely desirous of finding a satisfactory solution at an 
early date and are wondering if you have any further suggestions. 

Neither the FHA nor the sponsor would have permitted the commercial 
construction had there been any reason to believe that usage of such space 
would violate zoning regulations. Further, such commercial space was 
deemed necessary and desirable by both FHA and the sponsors and cost ap- 
proximately $700, 000.00, exclusive of garage space. 

Unless the commercial space is utilized for the purposes for which it was 
provided, the project cannot operate on a sound basis. The income from the 


commercial space is essential for a sound operation and further, without the 


commercial facilities the living units are not attractive and a satisfactory 
occupancy ratio cannot be expected. 

At the time the application was submitted and the commitment was issued, 
evidence was submitted and accepted by both FHA and the sponsors as suf- 
ficient to meeting Zoning requirements. At the time of closing, evidence was 
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again submitted, including a building permit, indicating compliance with 
zoning requirements and this evidence was checked with the District Govern- 
ment by the FHA closing attorney. 


It is clear that there was a misunderstanding regarding zoning requir e- 


‘ments on the part of the sponsors and FHA at the time application was filed, 
commitment issued and the case was closed. 

Apparently in order to meet the requirements of the District, a certain 
number of living units must be offered for transient occupancy. It appears 
that at the time this case was closed, the FHA did not have a policy pro- 
hibiting transient occupancy and we are wondering if a policy adopted ata 
later date should apply to this case. It should be borne in mind that the 
Sponsors are not primarily interested in renting on a transient basis but 
rather to have space available to meet District zoning requirements. 

We suggest that such action could be taken without establishing a 
precedent because (1) both FHA and the sponsors acted in good faith relative 
to compliance with zoning requirements, (2) the sponsor is not primarily 
interested in operating on a transient basis and the partial waiver is 
requested only to meet District zoning: requirements, (3) the policy re- 
garding transient occupancy was adopted subsequent to the closing of this 
case, (4) the sponsor is obligated to pay for the cost of the commercial 
construction and the FHA has insured a loan covering a large part of its 
cost - independent of the living units. 

We feel that a sound and equitable solution would permit the sponsor 
to rent 250 of the presently vacant apartments on a transient basis and 
because of the peculiar facts present, this action could not be construed 
asa precedent. 

We would be pleased to have the opportunity of discussing this matter 
further with you and your associates. 

Very truly yours, 
/s/ H. Loy Anderson 
H. Loy Anderson 
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PLAINTIFF'S EXHIBIT NUMBER SEVEN 


_. [Filed October 21, 1958] COMPLAINT EXHIBIT A 


ROCK CREEK PLAZA, INC.- 
1200 - i8th Street, N.’ W. 


Washington 6, D. C. 


Republic 7226 
August 15, 1952 


Mr. Clyde L. Powell 

Assistant Commissioner 

Federal Housing Administration Re: Rock Creek Plaza, Inc. 
1001 Vermont Avenue, N. W. 


Washington, D. C. 
Dear Mr. Powell: 

Reference is made to our letter of August 1, 1952, addressed to Mr. 
Thomas C. Barringer, Director, District Insuring Office, Federal Housing 
Administration, Washington, D. C., wherein we request permission to 
provide occupancy of our project in the manner required by the District of 
Columbia governmental authorities so that we will be enabled legally to 
rent our commercial adjuncts as shown on the original drawings approved 
for building permit by the Building and Zoning Department of the District of 
Columbia and your Administration. SS 

Enclosed herewith you will find a copy of the applicable sections of the 
District of Columbia Zoning Regulations together with a copy of a letter 


received from the Board of Zoning Adjustment of the District of Columbia from 


which you will see that in order to accomplish the desired result it will be 
necessary for us to provide accommodations for 600 guests. Asa result of 
numerous conferences with the District of Columbia Zoning Authorities it 
has been determined that the use of 250 apartments in our project for such 
purpose will be adequate to comply with these requirements. 

In order to induce your office to permit compliance with these District 
of Columbia regulations, we hereby represent and agree as follows: 

1. We will not, at anytime, nor in any manner, advertise our project 

as a “hotel”. 
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We will not, at any time, erect any signs on or about our proj ect 
designating the building as a "hotel". 

We will not have any bell boys employed on or about our project. 

We will not remove any of the kitchen equipment from the premises. 
Rents to be charged for these accommoaations will be determined 
by your office, subject to the review and acceptance or modification 
by the Rent Administrator for the District of Columbia. 

You may be assured that we will continue to use our best efforts to 
‘obtain tenant occupancy on a permanent basis. We will also diligently 
proceed with an application to the Board of Zone Appeals of the District of | 
Columbia permitting us spot Zoning. 

In view of the fact that the project is substantially completed we will 
greatly appreciate your early and favorable action on our request. 

Very truly yours, 
ROCK CREEK PLAZA, INC. 
/s/ Ian Woodner 


PLAINTIFF'S EXHIBIT NUMBER EIGHT 
COMPLAINT EXHIBIT B 


[Filed October 21, 1958] 


Rock Creek Plaza, Inc. 
1200 - 18th Street, N. W. 
Washington 6, D. C. 


Attention: Mr. Ian Woodner 


Re: FHA Projects Nos. 000-42140 & 42141 
Rock Creek Plaza, Inc. 
Washington, D. C. 


Gentlemen: 
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Reference is made to your letter of August 15, 1952, in which you 
request that this Administration consent to the use of 250 apartments in the 
above identified projects for transient guests in order that the commercial 
adjuncts of the projects, as constructed in accordance with approved plans 
and specifications, may be legally used for commercial purposes in accordance 
with the requirements of the Board of Zoning Adjustment of the District of 
Columbia. 

As you know, it is not the policy of this Administration to permit any of the 
apartments or living units in rental projects covered by insured mortgages 
to be used for transient guests but in these projects our insurance of the 
mortgages was predicated in part upon the use of and income from commercial 
adjuncts. It is hoped that you may be able to prevail upon the zoning authorities 
of the District of Columbia to permit the use of such commercial facilities 
without requiring that any of the apartments be made available for transient 
guests. -- . 

We have carefully considered the contents of your letter of August 15, and 
attachments, and previous correspondence relative to use of the commercial 
facilities in the projects. In view of the fact the zoning authorities of the 
District of Columbia require the use of 250 apartments for trars ient guests 
as a prerequisite to use of the commercial adjuncts of the projects for com- 
mercial purposes and in view of approval of the plans and specifications by 
the Building and Zoning Department of the District of Columbia prior to 
construction of the projects, we are approving the use of 250 apartments in 
the projects for transient guests. This approval, however, shall be effective 
only so long as such transient use is required by the zoning authorities of the 
District of Columbia as a prerequisite to commercial use of the commercial . 
facilities. This approval is also subject to all of the conditions of your letter 
of August 15 and to subsequent approval by this Administration of the apart- 
ments to be used for transient guests and the rents to be charged therefor. 
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With respect to the apartments to be used for transient guests and the 
rents to be charged therefor, we request that you immediately communicate 
with Mr. Thomas C. Barringer, our Director for the District of Columbia, 
and submit to him necessary information and proposals for consideration. 

_ Very truly yours, 
Clyde L. Powell 
Assistant Commissioner 


[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER NINE 


September 23, 1952 


Mr. Thomas C. Barringer 
Director, District Insuring Office 
Federal Housing Administration 
1001 Vermont Avenue, N.. W. 
Washington, D. C. 


Re‘Rock Creek Plaza Sections 
1 and 2 
FHA Projects Nos. 000-42140 
and 000-42141 
Washington, D. C. 
Dear Mr. Barringer: 

In accordance with the provisions of Mr.. Clyde Powell's letter to you of 
August 22, 1952, we are submitting herewith your Form No. 2458W, in 
which we set forth the rentals requested for the 250 transient units in the 
above projects. 

*x* * * *£* * &* K& * 


We are therefore asking your approval of a rent amounting to $15.00-per 


.Zdom per day as the overall daily rate to be charged for these transient 


accommodations. It must be remembered that each of these rooms is a 
double room and that the size of these rooms is considerably larger and far 
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more desirable than a typical hotel accommodation. We have computed our 
occupancy at 60% as compared to an overall average occupancy of hotel 
accommodations in the City of Washington of 76% because of the limitations 
placed upon us in the operation of these units as set forth in our letter of 
August 15, 1952 to Mr. Clyde Powell. Actually, we feel that in using 60% as 
our estimated occupancy rate we are very optimistic. It must be borne 
in mind that under our agreement with the Administration we are expressly 
prohibited from doing any of the following things: 
| 1. Advertising as a hotel. 
2. Employing bellhops - 
3. Erecting any signs on the building indicating the 
fact that hotel or transient rooms are available. 
Obviously, with such restrictions, it is unlikely that we will average 50% 
occupancy. 
* * *€ *€ * * * * 
Yours very truly, 
ROCK CREEK PLAZA, INC. 
WFH:pk /s/ Wallace F. Holladay 
Encl. Wallace F. Holladay 


[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER TWELVE 


December 10, 1952 


Irving Trust Company 
1 Wall Street : 
New York 15, New York 


Attention: Mr. A. D. Platt Re: Rock Creek Plaza Sec. 1 
F. H. A. #000-42140 


Gentlemen: 


wr 
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We hereby request a deferment of amortization on the above project 

for a period of six months from February 1, 1953 to August 1, 1953. 
* * * *£* &* * &€* K * 

It will take more time to obtain the necessary occupancy permits, 
licenses and inspections by the Fire and Health Departments, etc. from the 
government of the District of Columbia. More important, even more time 
will be required for these transient rooms to be occupied to any considerable 
degree because the conditions of the permission granted by the F. H. A. 
specifically forbid advertising for this transient space. 

x * * * * * KX * * 
Very truly yours, 
JONATHAN WOODNER CO. 
/s/ Yan Woodner 


Ian Woodner 
IW:G President 


[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER THIRTEEN 
December 24, 1952 


Rock Creek Plaza, Inc. 
1200 - 18th Street, N. W. 
Washington 6, D. C. 


Attention: Mr. Ian Woodner 


Re: Project No. 000-42140 
Rock Creek Plaza, Inc. 
Washington, D. C. 


Gentlemen: 

Reference is made to our letter to you of August 22, 1952, in connection 
with the 250 apartments that are to be set aside in the captioned project 
for use by transient guests. 
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We have given consideration to your request to approve rent ceilings 
and you are hereby advised that the daily rate established for the one-room 
units is not to exceed $11.00 for single occupancy and $18. 00 for the two- 
room units, single occupancy. It is to be clearly understood that not more 
than 250 units are to be used for this purpose. This approval is subject to 
all the provisions set forth in your letter to me dated August 15, 1952, 
and the terms as Set forth in our reply dated August 22, 1952. 

This Administration reserves the right at a future date to reexamine 
the rent ceilings approved by this letter and to establish new ceilings at 
our discretion. 

| Very truly yours, 
/s/ Clyde L. Powell 


Clyde L. Powell 
Assistant Commissioner 


* * *€* *&* * *€* * KF *X 


[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER FOURTEEN 
COMPLAINT EXHIBIT E 


Mr. Ian Woodner | February 7, 1955 
President, Rock Creek Plaza, Inc. 
3636 16th Street, N. W. 
Washington, D. C. 
Re: Rock Creek Plaza, Inc. 
Project Nos. 000-42140 & 0000-42141 
Woodner Apartments Sections 1 and 2 


Dear Mr. Woodner: 

In the letter addressed to you from this Administration, dated August 
22, 1952, approving the use of 250 apartments in the two captioned projects 
for transient guests in order that the comm ercial adjuncts could be legally 
used for commercial purposes, the following was stipulated: 
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"This approval, however, shall be effective only so long as such 

transient use is required by the zoning authorities of the District 

of Columbia as a prerequisite to commercial use of the commercial 

facilities." 

It has been called to our attention that on November 3, 1954 the Zoning 
Commission of the District of Columbia amended its regulations by adding a 
new paragraph No. 33 to Part 2 of Section 23 which provides in substance 
an accessory use of apartment buildings in residential A, B, C and D area 
districts, commercial adjuncts for sale of conveniences, commodities and 
services to its tenants. These adjuncts are similar in nature to those former- 
ly permitted in hotels only. 

Under the zoning regulations of the District of Columbia, as amended, 
you are now in a position to file an appeal with the Board of Zoning Adjust- 
ments and obtain the necessary authority to operate the commercial adjuncts 
without the necessity of qualifying the project as a hoteland catering to 
transients. 

You are, therefore, requested to take the necessary action before the 
Board of Zoning Adjustments in order to obtain permission to operate the 
commercial facilities in connection with the operation of an apartment house 
as provided by the regulations, as amended. Unless this Administration is 
in receipt of evidence within thirty days from the date of this letter that 
such action has been duly filed with the Board of Zoning Adjustments, we will 
have no alternative except to withdraw our approval of August 22, 1952 to 
use 250 apartments in the captioned projects for hotel purposes. 

Very truly yours, 


Director 


MacDonald/abs 

CC: Regional Director 
Director Barringer 
Mr. Coulter 
Dockets 
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[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER FIFTEEN 
COMPLAINT EXHIBIT J 


April 20, 1955 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Rock Creek Plaza 
3636 16th Street, N. W. 
Washington 6, D.. C. 


Re: Project Nos. 0000-42140 & 42141 
Rock Creek Plaza, Inc. 
. Washington, D. C. 


Attention: Mr. Ian Woodner, President 
Gentlemen: 

Upon receipt of your reply to my letter dated February 7, 1955, with 
reference to the captioned projects qualifying to operate commercial adjuncts 
under paragraph 33, Section XXIII, part 2 of the zoning regulations of the 
District of Columbia, we conducted further investigation of this matter. 

We have been advised by the District of Columbia Board of Zoning Ad- 
justment that, pursuant to an appeal filed by you, the Board of Zoning Ad- 
justment on November 17, 1954 granted an appeal to establish a food store 
as a commercial adjunct. It is, therefore, apparent that the projects do 
qualify to operate commercial adjuncts as provided by the zoning regulations, 
as amended. 

Our letter dated August 22, 1952, granting permission to the use of 250 
apartments for transient guests, was subject to the following conditions: 

"This approval, however, shall be effective only so long as such 
transient use is required by the zoning authorities of the District 

of Columbia as a prerequisite to commercial use of the commer- 

cial facilities. This approval is also subject to all of the conditions 

of your letter of August 15 and to subsequent approval by this Ad- 


ministration of the apartments to be used for transient guests and 
the rents to be charged therefor." 
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Inasmuch as such transient use is no longer required by the zoning 
authorities of the District of Columbia as a prerequisite to the commercial 
use of the commercial facilities, and in view of the fact that conditions 
1 and 3 of your letter dated August 15, 1952, have been continually violated, 
our approval to the use of 250 apartments for transient guests is hereby 
rescinded. 

You are hereby directed,in accordance with the provisions of Section 513 
of the National Housing Act, as amended, to cease forthwith the renting of 
any portion of the projects for transient or hotel use, or the renting of any 
living units for a period of less than 30 days. 

We expect full cooperation in compliance with the aforementioned in 
order to prevent the necessity of instituting legal proceedings as provided 
by law. 

Very truly yours, 


Louis J.. Fellens, Jr., 
| Director 
cc: Zone II Operations Commissioner 
D. C. Insuring Office 
Mr. Eardley, Dept. of Justice 


/s/ J. C. Wise 
JCWise/aw 


[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER SIXTEEN 
COMPLAINT EXHIBIT F 


WILLIAM E. LEAHY 
LawOffices 
821 FIFTEENTH STREET 
WASHINGTON 5, D.. C. 


Zoning Adjustment Board, 29 April 1955 
District Building, 

14th & ESts., N. W. 

Washington, D. C. 
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Gentlemen: 

In the matter of appeal No. 4000 (1954) concerning right to maintain 
grocery store in the Woodner Apartment, 3636 - Sixteenth Street, North- 
west, I hasten to advise you in accordance with the request of the owners of 
said Apartment that it has been discovered upon engineering measurement 
made by Mr. Bernard L. Locraft, Civil Engineer of this city, that the 
Woodner is less than one-quarter mile from the nearest principal street 
frontage of presently established business now zaned commercial. There- 
fore, it now appears that the basis of the request for the right to set up and 
maintain said grocery store was inadvertently grounded upon error. 

I am requested, therefore, by the owners of the Woodner to withdraw 
said petition, request and appeal. 

Very truly yours, 
/s/ William E. Leahy 
William E. Leahy 


[ Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER SEVENTEEN 
COMPLAINT EXHIBIT G - 


Appeal #4000 | May 11, 1955 


Mr. William E. Leahy, 
821 Fifteenth Street, 
Washington 5, D. C. 


Dear Mr. Leahy: 

I have your somewhat puzzling letter of April 29th concerning Board of 
Zoning Adjustment ction on ar appeal to establish a grocery store in the 
Woodner Apartment Hotel. 

I have had the matter checked by the Surveyor who using Mr. Locraft's 
basis of the measurement taken, but extending it to the center of the 


sidewalk along 14th Street, finds that the distance involved is exactly 1, 324 


feet, which measurement insofar as it establishes the jurisdiction of the 
Board is acceptable as being the official distance. 
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The owners of the Woodner may, of course, withdraw the appeal (the 
approval of which has not as yet been officially entered into the records) 
without assigning to us reasons therefor; but the withdrawal is not acceptable 
for the jurisdictional reasons assigned. 


Please advise me of your pleasure in the matter. 
Sincerely yours, 


R. O.. CLOUSER, 
Director of Planning. 
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PLAINTIFF'S EXHIBIT NUMBER EIGHTEEN 
COMPLAIN T EXHIBIT rr 
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COMPLAINT EXHIBIT ''H" 


Bae ete _DISTRICT OF COLUMBIA’ 


Ocesdentel Horel, 1, © rooms. ® 
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PLAINTIFF'S EXHIBIT NUMBER NINETEEN 


‘Parkside Hotel, 100 reome. 6, $4 up. 


|" ap. ©. 8 ech, VicoPren & Gen. Migr, - Penneyivenie Hotel, 100 roeme. ® 
A Wien Herel. Conred M. Hilton, Pres. . @MAZA HOTEL, tet & D Ses. 0.8. (3), 98 
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» [Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER TWENTY 


» CERTIFICATE OF INCORPORATION 
> 

. OF : 
. ROCK CREEK PLAZA, INC. 


* * * * *£* £ * * 


So long as any property of this corporation is encumbered by a mort- 


: gage or Deed of Trust insured by the Commissioner it shall engage in no 
“ business other than the construction and operation of a Rental Housing 
- Project or Projécts. 


* * * * * *€ * * 


NINTH: The following provisions are hereby adopted for the conduct of 
the affairs of the corporation and in regulation of the powers of the corpora- 
tion, the directors and stockholders: 
be (a1) Dwelling accommodations of the corporation shall be rented at 

a maximum average rental per room per month fixed by the Board of Di- 
rectors of the corporation and approved by the holders of the preferred stock 
A schedule of rentals for the reasonable rental value of each apartment 
based upon the average as so determined shall be filed with the holders of 
the preferred stock, prior to leasing or offering for lease of any of the dwel- 
ling accommodations of the project, and then approved by them, shall there- 
after be maintained except as provided in Article Seventh hereof. Dwelling 
accommodations of the corporation shall not be rented for a period in excess 
of three years nor shall the property be rented as an entirety without prior 
written approval of the preferred stockholder. Store accommodations shall 
be rented at a rental to be fixed by the directors with the prior written 
approval of the holders of the preferred stock. (2) The corporation shall mve 
- the right to charge to and receive from any tenant such amounts as from time 
to time may be mutually agreed upon between tenant and the corporation with 
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the written approval of the holders of a majority of the shares of preferred 
stock, for any facilities and/or services which may be furnished by the 
corporation to such tenant upon his request, over and above the facilities ° 
and services to which such tenant may be entitled by virtue of his lease, 
including among other things, telephone operator and switchboard services, 
electric current, gas, air cooling and conditioning and other additional 

or extraordinary facilities or services which may be furnished by the corpo- 


_ ration in connection with the operation of such housing facilities. 


x* * * * *€* KX * oe 
r,%» 





% 
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& 
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PLAINTIFF'S EXHIBIT NUMBER TWENTY-THREE 


wens Dye Pep, owtow FEDERAL HOUSING ADMINISTRATION Rote never is. pews 
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Under Section 698 of the National Housing Act 
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[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER TWENTY-FOUR 


Form FHA 2013e 
Revised August 1948 


To be Attached 
to Form 2013-W 
Application For 
Insurance Under 
Section 608 


SUPPLEMENT TO 


‘MORTGAGEE'S APPLICATION FOR INSURANCE 
UNDER 
TITLE VI OF THE NATIONAL HOUSING ACT 
_ Date January 20, 1950 
Re:. FHA Project No. 000-42140 
To: Federal Housing Administration 
As an inducement to the Federal Housing Commissioner to insure the 
mortgage, I (we) hereby certify that after completion of the project dwelling 
or dwellings to be covered by the mortgage for which application has been 


made, exclusive preference or priority to occupy the family units contained 


therein will be given, for a period of thirty days, to veterans of World War 
If and their families, or to persons defined by the Commissioner as hardship 
cases. 

It is understood that the term "Veteran of World War II" as used herein 
shall mean "a person who has served in the active military or naval service 
of the United States at any time on or after September 16, 1940, and prior 
to July 26, 1947, and who shall have been discharged or released therefrom 
under conditions other than dishonorable or a person in the active military 
or naval service of the United States who has served therein during any part 
of the period between September 16, 1940 and July 26, 1947." 

It is further understood that prior to the insurance of the mortgage the 
mortgagor will be required to submit a certificate under oath that (1) in 
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selecting tenants for the property covered by the mortgage he will not dis- 
criminate against any family by reason of the fact that there are children 
in the family and (2) he will not sell the property while the mortgage insurance 
is in effect unless the purchaser files with the Commissioner a like certifi- 
cation executed by such purchaser under oath. It is understood that a viola- 
tion of any certification referred to in this paragraph shall be a misdemeanor 
punishable by a fine not to exceed $500. 
ROCK CREEK PLAZA, INC. 
Mortgagor 
By (Signature Illegible) 
STAMPED: 
Received FHA BY 
$ 
Jan 25 1950 
CODE CASH SCH 
42645 R. 8/48 


_ [Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER TWENTY-FIVE 


FEDERAL HOUSING ADMINISTRATION 
WASHINGTON, D. C. 


COMMITMENT FOR INSURANCE 
(SECTION 608) 


Project No. 000-42140 
To: Irving Trust Company Ian Woodner, Ruth Woodner, 


No. 1, Wall Street Max Woodner, Beverly Woodner 
1200 - 18th Street, N. W., Washington, 


New York City, New York D. C. 
RAE SRE eee Bee 6 gee) c/o Jonathan Woodner Company 
(Name and address of 
sponsor(s)) 
Rock Creek Plaza, Sec. I, Inc. 


| (Name of proposed Mortgagor) 








DEAR SIRS: 

This Administration, having considered your application and exhibits 
submitted therewith for the insurance of a mortgage upon the above project, 
finds said project to be eligible for insurance under the provisions of Sec- 
tion 608 of the National Housing Act, and Administrative Rules and Regulations 
thereunder now in effect. Subject to such Rules and Regulations and to the 
following conditions, the Commissioner will endorse as insured (but only 
to the extent cf advances approved by the Commissioner) an original credit 
instrument, secured by a first mortgage on the leasehold estate and 
property included in the project, as hereinafter identified, in an amount not 
to exceed $4, 913,000 . : , 

* * * *£ £ * k * 
Very truly yours, 
FEDERAL HOUSING COMMISSIONER 


By E. Burdette 
Dated Mar. 31, 1949 Authorized Agent. 


Initials Illegible 
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PLAINTIFF'S EXHIBIT NUMBER TWENTY-NINE 


Fore Approwa 
Nudget Hureay Yo, 67-0H.3 


FHA Wo. -2458-h 
(Rev. Mey 1048) 


FEDERAL HOUSING ADMINISTRATION 
INFORMATION ON SECTION GOG RENTAL PROJECTS 


Name of Project Gwner __Rook Greek Plana, Ince (Soce 1) Protect Noe 000-4210 


Address of Principal Office __ 1200 = 18th Street, Neo We 
Washington, De Co | 
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QEFFICERS: DIRECTORS 


+ (To be completed by Corporate Owners only) 


| Ian Woodner 


ee re ence SR A LCS 


Edward Jasen | 





| Beverly Woodner __ 
gx Woodner . 
Ea Macey 





STUCKHOLDERS 


(Non-corporate Owners ‘list individual names only) 
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Federal Housing Administration | " . 100 -- Preferred 
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NUTE Charter or regulatory agreement provisions require: () Approval ‘of schedule of 
first rents prior to leasing or offering for lease any dwelling or store accommodations. = =~ 

This initiel rental schedule shall] be at a maximum average rental per month fixed by the cor-- 

poration or project owner and approved by the holders of the preferred stock or Commissioner. 

(2). Upon approval of the first rents, such accommodations shall be rented at or below the 

rents so approved and shall not thereafter be changed without prior approvol of the holders 

of the preferred stock or Commisetoner. , 


S60N6 R, 6/48 
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PLAINTIFF'S EXHIBIT NUMBER THIRTY-ONE 


FHA Form FEDERAL HOUSING ADMINISTRATION 
No. 2023 


Rev. June 1950 F579 


REQUEST FOR FINAL ENDORSEMENT OF CREDIT INSTRUMENT 
Project Name Rock Creek Plaza,Sec.l1 Project No. 000-42140 


Address Washington, D. C. Date of commitment March 13, 1949 , 
Mortgagor Rock Creek Plaza, Inc. Principal Amount of loan $4,913,000.00 


FEDERAL HOUSING ADMINISTRATION. Date ,19 
DEAR SIRS: 

The undersigned hereby declares that construction of this project is com- 
plete. and that no further advances will be made, and hereby requests final 
endorsement of the attached credit instrument for mortgage insurance in the 
sum of FOUR MILLION NINE HUNDRED THIRTEEN THOUSAND dollars 
($4,913,000.00). | 

The undersigned further declares that the said sum has been advanced 
to the above mortgagor, in accordance with your CERTIFICATE OF INSURANCE, 
on the dates and in the amount set forth in the schedule below, and that to the 
best of our knowledge and belief the said loan is now eligible for mortgage 
insurance in the sum above stated. | 

It is understood that the attached credit instrument, after being endorsed 
by you as requested above, will be returned to the undersigned. 


v 


Minor items of construction still to be completed are covered by an 
Escrow Deposit Agreement (FHA Form No. 2456), three conformed 
copies whereof are herewith delivered to you. There is held in escrow 
as a guarantee of the completion thereof the amounts determined by 
your office as necessary for such purpose. 
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IRVING TRUST COMPANY 
Mortgagee 


Date Amount Date Amount 
10-28-49 $ 78, 498. 00 1-31-52 $ 40, 584. 00 
12-14-49 31, 519. 49 2-29-52 48, 853. 00 
1-9-50 21, 147.35 3-24-52 53, 259. 00 
2-7-50 47, 864. 06 4-25-52 34, 600. 00 
3-9-50 14, 159. 88 §-27-52 30, 864. 00 
4-5-50 60, 250. 90 6-27-52 87, 000. 00 
5-15-50 89, 349. 82 7-3-52 13, 678. 00 
6-6-50 250, 493. 46 8-6-52 9, 247. 00 
7-5-50 101, 407. 26 9-18-52 13, 860. 00 
8-7-50 174, 870. 59 10-14-52 6, 566. 00 
8-31-50 273, 703. 00 11-10-52 5, 590. 00 
10-6-50 339, 062.14 11-26-52 100, 000. 00 
11-6-50 246, 071. 68 1-12-53 3, 776. 00 
12-1-50 260, 592. 06 - 92, 705. 27 
1-3-51 383, 255. 57 
1-31-51 339, 396.12 
3-2-51 154, 193.13 
3-29-51 228, 431.85 
§-3-51 155, 388. 99 
6-4-51 46, 264.93 

229-51 128, 484. 87 
‘7-30-51 153, 916. 58 

8-30-51 166, 857. 33 

9-10-51 31, 246. 00 

9-28-51 143, 494. 06 

10-29-51 132, 032. 28 

11-20-51 200, 000. 00 

11-29-51 62, 537. 39 

12-31-51 57, 928. 44 

TOTAL $4, 913, 000. 00 
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_ PLAINTIFF'S ©XHIBIT NUMBER THIRTY-SEVEN 


ROCK CREEK PLAZA, INC. 
A land Corporation 


Owning ‘and Operating The Woodner 
Washington, D. C. 


REPORT AND ACCOUNTS 


FOR THE MONTH OF AUGUST, 1957 


EE SE LE ITE I ITE EE DDL CIEE STEP LITLE LEG SE ILE LIL EDEL SE EDAD TI REESE EE EE TD AI BE GAO ASSIA SEE EEO Ta IS 


HARRIS, KERR, FORSTER & COMPANY 


_ ACCOUNTANTS AND AUQITORS 


CONSULTANTS 
ATLANTA HOUSTON NEW YORK 
BOSTON LOS ANGELES SAN FRANCISCO 


CHICAGO 


“ROOMS 


EXPLANATION 


Total Units (Including Transient) 
Units Not Available 
Total Units Available 


Apartment Units Available 
Transient Units Available 
Total 
Unfurnished Apartments Occupied (ea 
of Month): 
Efficiency 
One Bedroom 
Two Bedroom 
Total 
Percentage of Occupancy (Apartments ) 


Transient Units Available during Period 
Transient: Units Occupied during Period 


Average Number of Transient Units 
Occupied Daily . 


Percentage of Occupancy (Transient) 
Number of Transient Guests during Period 


Average Daily Rate per Occupied 
Transient Units 


"Average Daily Rate per Transient Guest 


Average Monthly Apartment Rent 
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PLAINTIFF'S EXHIBIT NUMBER THIRTY-SEVEN A 


STATISTICS 


659 669 55270 55355 . 
168 161 1, 356 1, 325 
300 290 
oh 7 992 2950 
99 .Th 98.9% 99.5% 99.0% 
7,353 7,171 56,481 56,646 
4,003 | 4,988 41,278 40,719 
129 161 170 167 
en 69, 6% 73.1% 71.9% 
5,728 7,691 63,379 64, 308 
$ 9.97. $ 8.18 $ 10.49 $ 9.79 
$ 6.97 $ 5.31 ¢$ 6.83 $ 6.20 
$108.92 $107.11 $108.46 $107.11 


SCHEDULE B-2 
Page 2 





EIGHT MONTHS ENDED 


AUGUST AUGUST AUGUST AUGUST 
et 31, 

1957 1956 1957 1956 
1,134 1,134 9,072 9,072 
80 18.193 140 
~Ti:  ielle . 6,670. G,oae 
868 877 6,961 7,023 


& 


¢, 


& 4 &© w~ A..6262d6uLlirr LYY Fy: 
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PLAINTIFF'S EXHIBIT NUMBER FORTY-ONE 
[ Filed October 21, 1958] 


> Form BZA-1 BOARD OF ZONING ADJUSTMENT 
* DISTRICT OF COLUMBIA 
. bi sties For Special Exception or Variance fromthe Zoning 


‘Regulations of the District of Columbia 


STAMPED: RECEIVED Jan 31, 1950 Chief Clerk Engnr. Dept. 
* * * *£ * *. *e * 


* TO THE BOARD OF ZONING ADJUSTMENT Appeal No. 2601 
Appeal is hereby made for a special exception or variance as provided 
by Section XXIII, Part 2, , Paragraph 23 of the Zoning Regula- 
tions. 
Premises affected are located at 16th & Oaks Street NW. 
on square 2624 , lots 824 and 827 
Owner: Edward Jasen Acdress Room 316, 1200 18th St., N.W. 


Date of Appeal: January 30, 19 50. 


INFORMATION REQUIRED BY THE BOARD 

(Give a clear and accurate description of the proposed work or use for 
which the appeal if made). 

Requests permission to establish as adjuncts to the Rock Creek Plaza 
Hotel (1) drugstand, including soda fountain; (2) florist shop; (3) barber shop; 
(4) beauty parlor; (5) pressing and tailoring establishment; and (6) cigar and 
news stand. | 


Jan 31, 1950 Zoning Commission 
x* x«* x* x& ke * K * 


TO BE NOTIFIED OF APPEAL: 


(Nama /s/James C. Wilkes: (Signature) /s/ Edward Jasen 
ites of Owner 
(Address) 501 Tower Buildin (Signature) /s/ By Wallace F. Hollada 
of authorized agent of 
owner) 


. Washington 5, D. C. 
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Uited October 21, T9°GLAINTIFF'S EXHIBIT NUMBER FORTY-TWO 


E. D. 261061-1 February 23, 1950 


Appeal #2601 
STAMPED: Received Feb 23, 1950 
Director of Inspection 
Edward Jansen 
Room 316 
i200 - 18th St., N. W. 
Washington, D. C. 


Dear Sir: 

The Board of Zoning Adjustment on February 14, 1950, granted the 
appeal of Edward Jasen for permission to establish as hotel adjuncts the 
following: drugstand, including soda fountain; florist shop; barber shop; 
beauty parlor; pressing and tailoring establishment, anda cigar stand and 
news at 16th and Oak Streets, N. W., lots 824 and 827, square 2624, subject 
to the following conditions: 

(a2) Occupancy permit shall be conditional upon appellant securing 

a hotel license; said accommodations of the hotel to be for not 
less than 600 transient guests. 

Under the provisions of Paragraph D, Part 1, Section XXIII of the 
Zoning Regulations, the above Order of the Board is valid for a period of six 
months only unless application for occupancy permit is filed with the Inspector 
of Buildings within a period of six months after the date of this order. This 
permit will be issued by the Inspector of Buildings subject to compliance 
with the provisions of all other applicable law and regulation. 

Yours very truly, 
BOARD OF ZONING ADJUSTMENT 
Byori 
R. O. Clouser, 
Director of Planning. 
NOTED: 


R: O. Clouser 
2/23/50 Director of Planning, Zoning Commission 
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[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER FORTY-FIVE 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEER DEPARTMENT 
DEPARTMENT OF INSPECTION 
WASHINGTON 4, D. C. 


November 19, 1951. 


Jonathan Woodner Company, 
1200 18th Street, N. W. 
Washington, D. C. 


Dear Sirs: 

Reference is made to Appeal #2601, granted by the Board of Zoning 
Adjustment for permission to establish as hotel adjuncts the following: 
drugstand, including soda fountain; florist shop; barber shop; beauty parlor; 
pressing and tailoring establishment, and a cigar stand and news at 16th 
and Oak Streets, N. W., Lots 824 and 827, Square 2624. 

This is to advise that the appeal granted to the owner is valid under 
the provisions of Paragraph C, Part 1, Section XXIII of the Zoning Regula- 
tions, which allows completion of the building (under original permit issued 
by this Department for the erection of the structure) for hotel and apartment 
house uses. 


The Certificates of Occupancy may be issued for the hotel adjuncts if 


and when the locations for the above uses are made suitable for occupancy 
during the life of the building permit. 
Very truly yours, 
/s/ Robert H.. Davis 


ROBERT H. DAVIS, 
RHD: en. Director of Inspection, D. C. 


[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER FORTY-SIX 
I move that the following Order be entered: 
ORDERED: 
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That the appeal of Edward Jasen for permission to establish as hotel 
adjunts the following; drug stand, including soda fountain; florist shop; 
barber shop; beauty parlor; pressing and tailoring establishment, and a 
cigar and newsstand at 16th and Oak Streets, N. W., lots 824 and 827, 
square 2624, be granted for the following reasons and subject to the condi- 
tions hereinafter set forth: | 
(1) From the records and the evidence adduced at the hearing, the Board 
finds that subject to the conditions hereinafter set forth that the hotel will be 
of sufficient size and character so that the financial support of the requested 
. adjuncts may be expected to be furnished entirely or substantially by the hotel 
guests: 
(a) Occupancy permit shall be conditional upon appellant securing 
a hotel license; said accommodations of the hotel to be for not 
less than 600 transient guests. 
(2) There was no objection tothe granting of this appeal registered at the 
public hearing. 
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PLAINTIFF'S EXHIBIT NUMBER FIFTY 


Mason V. Rock Creek Plazt 
C A 3017-55_ 


ff meme [WRITE WITH INK] 

SPECIAL APPLICATION F&R PROJECTIONS BEYOND THE BUILDING LINE 
*: | Premises numbered ....3636.= 16th Street, NWe FOR CLERK 
a ; Lot number ...82) = 827... Square number ......... 2624 

my Number of buildings.......4............. Width of fronts .../.232¢ = 8"... 

= & Material of buildings BYe..& Cee. Use of buildings... APte & Hotel 

nm mn 
» NOTE.—IF ANY CHANCE IS TO BE MADE IN THE TERRACE OR PARKING, 

PERMISSION MUST BE OBTAINED FROM THE SUPERINTENDENT OF 

e 


TREES AND PARKING (ROOM 507). 






















I hereby apply for permission to construct the following projections: 


DISTANCE ; 
NO. TYPE BEYOND BUILD- REMARKS . 
ING LINE 





| 





> coh eba. co -e0ne: oe seceuccacesce eee... - a - Ce Ort) ee eee y 
 masoy Area..........|.....: 1 4. Ls Jed ERNST - WIDTHS 


MP) Basement step. .........|.— ..----nceeecseecceeeefececerencensnceescedfeceantcesseneeeee cee cone Saxe ad Y. 
Z..| Bay window8 ............[.... kt=0" eof WS 838 Mah. 7 Ak. 
| | Street... AGR.......... 


Cisne Se RPRIMMAMI icy ‘cals cei ns net iii et ecascamceics cali cau oasis 
-" <n Entranco steps........ .|......--..--- a cisremue ne benrneNinaenacdadaseeevesemdemnanammRaERAN a ike« Road...... S90... 
ee Ce en ee ee LO eee, Se enna eee ene e ie 
Senta RAR NINN eis ctesctelo cnc. tlt) wi aphaspaessOb titan since i as aati in oeh hr e cia 
er Porte cochere. ...... ...J — GSE ines animaiivinecnsanbakednine 
iisicanis Gaede SE AEN g Wn sais eit Mesectec, “saintly Wh. odbc taped bossa ancaeaboebuta tgp Mloaias lain becca tinadedicgitectjecttae 


sewvaces | OPC, UNCOVEIG. cacinh sae J wusns 
-----.---. Show window 





a i. es 


eeasemeeee WAT. nn cncocemensconcece [ncess'e:« 








THIS APPLICATION MUST BE ACCOMPANIED BY TWO LINEN TRACINGS, OR BY ONE LINEN TRACING 
AND ONE BLUE PRINT, HAVING THE PROPOSED PROJECTIONS INDICATED THEREON. 


“A, PROJECTIONS ARE A PRIVILEGE AND CAN NOT BE CLAIMED AS A newness. 


*B. PERMITS FOR PROJECTIONS MUST BE ACCEPTED BY THE APPLICANT WITH THE UNDER- 
MANDING AND AGREEMENT THAT ANY OR ALL SUCH PROJECTIONS SHALL BE REMOVED UPON 
A-iCE BY THE COMMISSIONERS OF THE DISTRICT OF COLUMBIA” * * * (SECTION IV, PART 1). 


Signature of a ee Owe 


Name of applicant —...........------ - 0 --se-e-seseeeeeee seeee pears sere 


his application complies with the regulations governing projections beyond the building line as 
ed by concurrent action of the Commissioners, and is therefore, ved by direction of said 


(CA bane 


Director of 
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PLAINTIFF'S EXHIBIT NUMBER FIFTY-ONE 


ce ete ae 
id 


Po ‘ J rahi [ @one rpm 1H, orn perosit ¢.0 Sa. 


, 












WN 
SD Permit Ne eisioepiemsasons HOA TION D8 bts 

| . oeo™N OUR ~ ” Oe + ee onde 

Rpalieed ane NS fd. CYE3L 7, 

| Owner’s name ..-Roe-crdels-Faane-Conpe: ..........- 9 --- eo nnn Lot No. 92h & wuneesent 

¢ a Premises No. .....3020..2_ 200m Btxeets Moe... £..----~--------- Square No, -AQM....------- 

Purpose of Bullding Apa : é aie of Building ee & OeBe ....----------~ 

=} How many buildings? egy WSKEN DS Sona Fa at ated cost Be aT FA 
Ss: Number of rooms ...2,300._...-... Number of families -.29t082.....- rele ee of bricks ..700,000.....-- e 

















took Concrete . Pxeseix....... (ou. ydé.) | i orgy h ae bul Be node sa ali ue als ai NS | 
at “ey See \ 
© THE INSPECTOR OF acarae fr, 4 gtk f+) og UP : | 


“The: undet signed horeby aphiles for pf iy bulld by: ‘Uae fpflowing specifications: 
* Nam ine 44 ee... A+-- Address 2200. = 28th Streaks Malle senseeiacaanel 
















_ Cuesanke Address 1200. o. Lith Stree JM i Jeeawe 2 
Haveli Elenitob ca been properly indicated on plat? ...Xea...-.- PAID---------" me 
wo Will vos, 4GSding be. u mmerclal purposes? ....X@@--.-....------- DA parnenntanathe Ny 
aw the hcg {regent beyo ngith @ building line? ~.---.. FOR nu cocwngecpuccones ) Partial 168 ot \ 
ou, ic 43 2 
; wie? Galats rok einwaor* ; . ’ 
2 Main steps wp-¢ Si TO BE FILLED IN BY:CLERK \ 
y PoDte,. aff oe; co ulses ..-.%-.---~-- <~-: | Yes Distater (i <) . y 
S x 3 eres mnamamoienetts | Y..-------y--r---4-'/\- | HeiaieT DISTRICT ...-- gt PR: 
On i lakl ack : eats Ow be. wo: e : ./ Heiaur Disraicr emma 1%0) ne ee we oe we oe T) 
CUTREME LN ; ay, ar AREA Disraricr ~-bip CRs. Gn gions y 
- fy ZONING REGULATIONS ’ OEM: \ 


abmit separate applitationden prppeeaaens, see note on back). Ne 


Size of lot: Width _..288.15... Depth 2, BOBKO.. fous a Mee Me a 
* Wall bearings --...-.--------- Skeleton -.Reine. Conse ..-.- EI, Deeley tetra N 


3, S Hisight of building at front center, from sidewalk to highest point. of roof. . "ft = Ld -, ER eee ee 
soileyit of terrace above sidewalk —-Jy¢-0 6", .....- Height of firat floor above sian 2 AQ! = OM... YS 2 


< > -fGive\MATERIAL and THICKNESS of external Foundation to 1st floor Bein. Oanarete.& Bra... y 











KA Giv Ae and THICKNESS of party walls; Foundation to Ist Gove 2) OE. cinukaueunbonse AC 
Yone.......- 9d to 3d «i. c- S82 - 222s Sd to 4th 05.2.2, S88 4th to 5th --.-- Ce +\ \ 
® pitch, mansard, or flat? "yak ae ae Roof covering TT pateup 2 cLaga neti NY} 
wall project beyond the front walls of other buildings in block? ~M@_.....-------------3- y. 
in&Sewired for electricity? ---Yas.-.------ How will building be heated? ...-Hatraratres. - Ste as 
} % of elevators Os. Dace-Blevatara.- Have elevator plans been filed? .To ha filed. latex, " 
k, curb, or improved roadway in frotit of proposed baitest | AME caidacuctencameenen 
¢ been obtained from the Engineer of Highways? ~--Ordered__.....----------------- Bi 


we 


APPROVAL OF PLUMBING AND ELECTRICAL PLANS MUST BE OBTAINED BEFORE SENN 
APPLICATION WILL BE CONSIDERED BY THE INSPECTOR OF BUILDINGS. vy N 
e 


yan JAW ‘eovwER 
| rene hi nek Zlezetiong. by: oie ellocib fACCACC A _____-_--..---- 


| {Signatute or name of owner) (thgnature of Lasel t) 







JO RET aes ei (BE SM dao BG 
RSE Et ee res of owe) 
gee rent Name ] e822. EE ed tal al. laces Dé 


(Address of authorised agent) 


. 
A ae 





Approved for ook 


Date ae 1S ll 









Notary "Public b. C. 







/ 
‘ 



































r: NOTE 


‘ The following information on plans and applications is frequently overlooked by architects and designers. 
In order to expedite the issuance of permits, this information should be furnished. 

7» 

: Size, spacing, and direction of all joists, rafters, and studs. This should be shown on floor plans as well as 
on sections. 

r 

~ Thickness of all slabs, and size and direction of reinforcing steel in same. 

‘> Thickness, size and material of all walls and bearing partitions—also of all FOOTINGS, whether wall or 

» column. 

y Specify, on the plans: 


Live loads used in the design of roofs, stairs, halls, corridors, and all floors. 

Soil value assumed. 

Fireproofing, standard bearing plates, stiffeners, separators, connections, dowels, and anchors. 

Where necessary have Surveyor certify on ‘plat that outline survey of lots has been ordered or made. 


See that parking slip is applied for when building application is first filed. (Slips for commercial prop- 
erty at Room 410, for residential at Room 21). 


Plans must be signed AFTER having them blue-printed. ‘Be sure, also, to sign the builder’s plat. 


Obtain a separate projection application for all projections beyond the building line. The applicatioy 
must be accompanied by two linen tracings, or one tracing and one blue print, showing proposed projections. 


1°.412-0° 


Fes 


f ; % 
Sldq a cn typ: flee HLOCVY nila dat" 
Recents, ey (462 x | = (4 pr 
Wo SEOVE XH = eyol 
gor %// one 


"97189 KL = 


pee e.  H. ‘, 
Shy ea. 3, 
nee ee A 


/« a be Veice eR 





\\ 
Ne fa 
: 
Qs 
a 
7% 
mn, Oh 
{.'> 











275 


PLAINTIFF'S EXHIBIT NUMBER FIFTY-THREE 
+» [Filed October 21, 1958] 
STAMPED: 
General Files A.S.O. RECEIVED Nov. 4, 1954 
Form ZBA-1 BOARD OF ZONING ADJUSTMENT 
DISTRICT OF COLUMBIA 
Appeal for Special Exception or Variance from the Zoning 
Regulations of the District of Columbia 
* * £ * *£ k Kk * 
TO THE BOARD OF ZONING ADJUSTMENT 3 Appeal No. 4000 
Appeal is hereby made for a special exception or variance as provided by 

Section XXIII, Part 2, Paragraph 33 of the Zoning Regulations. 
Premises affected are located at 3636 16th Street, N. W. 
on square _ 2624 Lots, 831, 832 & 833, 
Owner: Ian Woodner Address 3636 16th Street, N. W. 


Date of Appeal: Nov. 3, 1954. 
INFORMATION REQUIRED BY THE BOARD 
(Give a clear and accurate description of the proposed work or use for which 
the appeal is made). 
Request permission to establish a food. store in an apartment-hotel as 
a commercial adjunct. 


Submit plats drawn to scale, showing the boundaries and dimensions of the 
lot; dimensions of the existing buildings and accessory buildings, and plans 


and elevations of proposed buildings to be erected or altered in sufficient 
detail to an under standing of the problem. State the existing and intended 

use of such building or part of building; the number of families or household 
units, if any, the building is designed to accommodate, and such other informa- 
tion as may be necessary to an understanding of the conditions which were the 


basis of the appeal. ei Ve Owner: 
___/s/ Yan Woodner 

TO BE NOSIRIED OF APEEaLe Signature of Authorized Agent of Owner: 

Name-James C. Wilkes /s/ James C. Wilkes, 


Address-501 Tower Bidg., Wash. 5, D.C. ‘ Attorney 
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[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER 


FIFTY-FOUR 
HOMER HOYT ASSOCIATES | 
THE WOODNER . Economic Analyses of 
3636 Sixteenth Street, N. W. Cities Counties and 
- WASHINGTON 10, D. C. States; Market Surveys 
of Shopping Centers; 
Appraisals of Commercial 
Properties 
Board of Zoning Adjustment ) 
District of Columbia : November 16, 1954 


District Building 
Washington, D. C. 

Re: Appeal No. 4000 
Gentlem en: 

The owners of the Woodner, located at 3636 16th Street, N. W., Wash- 
ington, D. C., have advised me that an application has been made to this 
Board to establish a food store as a commercial adjunct pursuant to 
Section XXIII, Part 2, Paragraph 33. One of the requirements of this para- 
graph is that "the apartment building shall be of sufficient size and character 
so that the financial support of the requested adjunct or adjuncts may be ex- 
pected to be furnished entirely or substantially by the tenants residing there- 
in,™ 

In my opinion, there is sufficient number of permanent apartment house 
tenants residing in the Woodner to support a food store of the size proposed 
to be established. According to the Resident Manager, there are now approx- 
imately 1620 persons permanently residing in the Woodner. I estimate that 
each of these persons would spend an average of $750. 00a year in food stores 
in addition to the amounts spent in restaurants. This would be a normal 
annual expenditure for single persons living in efficiency apartments, and 
it would also be a normal annual expenditure per person for families in the - 





,7 * &® F F Ff 
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One and two bedroom apartments who have higher annual incomes. 

The total expenditures in food stores by all the permanent residents 
of the Woodner would thus be more than $1,200,000.00 annually. 

In my opinion, the permanent residents of the Woodner would make half 
of these total purchases, or purchases in the amount of $600,000.00 in a 
food store located in the Woodner. 

I base this percentage on the fact that the nearest food stores are from 
one-quarter to one-half a mile away and to reach these stores it is nécessary 
to cross Sixteenth Street which is a very heavy traffic artery without stop 
lights in front of the Woodner, and I base the percentage also on the fact that 
the families patronizing the 14th Street stores have a larger number of small 
children. They are of a different social and economic class and have dif- 
ferent food habits. The food store in the Woodner would carry the items 
that would be in greatest demand by the tenants of the Woodner, many of 
whom are employed during the day, and would want frozen foods that could 
be quickly prepared. By carrying a stock of goods just suited for the demands 
of the Woodner tenants, a food store with a $600,000.00 annual volume could 
offer a satisfactory selection. 

The area allocated or set aside for the food store is 1333 square feet 
which would allow 1000 square feet of selling area. A sales volume of $600.00 
a square foot for a food store of this type and size would be a profitable 
operation for the store manager. 

The nearby shopping areas do not provide adequate off-street parking. 
The Manager of the Woodner informs me that their records show that on one 
day, seventy-one visits were made by grocery, etc. delivery trucks. The 
residents of the WooGner who have automobiles are unable to find parking 
space at super markets on 14th Street. The residents of the Woodner who 
do not own automobiles must cross the heavily travelled Sixteenth Street 
and walk a distance of not less than one-quarter mile each way. 

Respectfully submitted, 
/s/ Homer Hoyt 
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[Filed October 21, 1958] 
, PLAINTIFF'S EXHIBIT NUMBER FIFTY-SEVEN 
COMPLAINT EXHIBIT D 
BEFORE THE BOARD OF ZONING ADJUSTMENT FOR THE 
DISTRICT OF COLUMBIA 


: RE: APPEAL OF IAN WOODNER FOR THE 
WOODNER APARTMENT Appeal No. 4000 
3636 16th Street, N. W. ) 


MEMORANDUM IN SUPPORT OF APPLICATION TO ESTABLISH 
GROCERY ADJUNCT FOR PERMANENT APARTMENT TENANTS 
. OF THE WOODNER 


I. 
Relief Sought 
Application is made pursuant to Section XXII, part 2, paragraph 33, 
of the Zoning Regulations of the District of Columbia. Applicant seeks to 
establish a food store as a commercial adjunct for the permanent apart- 
ment tenants residing inthe Woodner. This facility is not needed, nor is 
it designed to provide service, for transient guests of the Woodner. This 
Board has heretofore established certain commercial adjuncts for the con- 
venience of the transient guests. 
Il. 
Jurisdictional Requirements 
Applicant complies with the following requirements of paragraph 33: 


This Board has jurisdiction to entertain this application as the walking 
distance from the center of the principal entrance of the apartment building 
to be served to the nearest principal street frontage of any business district 


previously established and operating in a commercial zone is more than one- 
quarter mile walking distance. Zoning plat prepared by and under the direction 
of the Zoning Office shows that this distance exceeds one-quarter mile and 

that this applicant complies. 
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(A) There are no entrances to the proposed commercial 
adjunct from the street as the designated area is located one 
story below the grade of Oak Street and is located completely 
in the building as shown on Exhibit ''A" attached hereto. No part 
of the adjunct or the entrance thereto is visible from any public 
sidewalk. 

(B) There will be no signs or displays indicating the 
existance of the proposed food store adjunct visible from the 
outside of the building. 

(C) The apartment building is of sufficient size and 
character so that the financial support of the requested food 
store adjunct may be supported entirely or substantially by the 


permanent apartment tenants residing in the Woodner. 
i. Report of Dr. Homer Hoyt, an expert on marketing, 


discloses that the population residing in the Woodner is 

more than adequate to support the proposed food store adjunct. 
2. 581 permanent tenants of the Woodner have signed a 

petition requesting the granting of this application. 


This Board is also required to determine the adequacy of existing 
shopping facilities presently available. In this connection, the nearest 
existing shopping facilities are located on Fourteenth Street and consist of 


the old strip type of commercial which provides no off-street parking. Further 2 


there is the statement of Dr. Homer Hoyt that the grocery stores located on 
Fourteenth Street cater to people of a different economic and social level, 
and therefore do not provide the type of goods and services that the tenants 

of the Woodner desire and require. There is also a very substantial hardship 
imposed upon the residents of the Woodner in shopping on Fourteenth Street 
because of the hevvy traffic on Sixteenth Street. Thereis also the statement 
of permanent tenants of the Woodner, totaling 581 in number, that there are 
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presently no adequate grocery facilities "convenient to the Woodner."' There 
is also the permanent tenants' statement that the granting of this application 
will promote public safety by eliminating the need of permanent tenants 
crossing Sixteenth Street to shop for groceries and also the many vehicular 
movements in and out of the Woodner bringing groceries and other deliveries 
to the property. 
CONCLUSION 
It is respectfully submitted that the applicant meets each requirement 

of the regulation and that the granting of this application will be consistent 
with and in accordance with the Zoning regulations and map for the District 
of Columbia. 

Respectfully submitted, 

/s/ James C. Wilkes 


Norman M. Glasgow 
Attorneys for Applicant 


[ Filed October 21, 1958 ] ; 
November 17, 1954. -- Piblic Hearing 


PLAINTIFF'S EXHIBIT NUMBER FIFTY-EIGHT 
COMPLAINT EXHIBIT C 


"4000. Appeal of Ian Woodner for permission to establish a food 

store as a commercial adjunct in the apartment-hotel at 3636 16th 

St., N. W., lot: 831, 832, & 833, sq. 2624 (Part 2, Para. 33)" 
‘APPEARING IN FAVOR: 

MR. JAMES C. WILKES: We have a market survey and memorandum 
which we have submitted. The one to the chairman is the only one that's 
fully complete. 

MR. NORMAN GLASGOW: Mr. Chairman, members of the Board, I appear 
here with Mr. Wilkes as associate counsel for Ian Woodner, owner of the 
Woodner Apartment House at 3636 16th Street. 
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A memorandum in support of the application to establish a grocery adjunct 
for permanent apartment tenants of the Woodner has been submitted. The 
memorandum does not follow the precise order of the regulation, but the 
third paragraph of the regulation is taken up first. That regulation is a re- 
striction upon the jursidiction of the Board of Zoning Adjustment which re- 
quires that the Board cannot consider an application unless there is a 
quarter-mile intervening distance between the center of the entrance of the 
apartment house and the street frontage of the commercial business area 
established in a commercial zone. 

A plat prepared by the Zoning Office is before each member of the 
Board and that shows a figure of 1335 feet or slightly in excess of one-quarter 
mile. However, that rlat was prepared in a manner that does not comply with 
the traffic regulations in that area and there is no crosswalk at the point of 
Spring Place. You have to actually to cross the street lawfully proceed to 
a point opposite the south curve line of Spring Road and if you follow that 
route the distance is substantially more, specifically 1545 feet. I have a 
copy of the correct plat here to show the distance that one would have to 
travel to proceed to that location lawfully. We offer that into evidence as 
Exhibit No. 2. 

Referring back to the memorandum that's before the members you will 
note that we now take up in chronological order the requireme nts of the regu- 
lation. The memorandum submitted is to be designated as 
Exhibit No. 1. 

First of all attached to the chairman's copy, and unfortunately I had only 


one original exhibit prepared, there is a sketch of the area where the pro- 
posed food store is to be located. The location is this area of the building, 
a very substantial distance from the 16th St. frontage and some distance from 
the Oak St. frontage. It is also located one floor below the grade of Oak St. 
A person entering from the outside for example, would have to go all the way 
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down to the corridor, go either left or right, catch elevators that are located 
in banks, go down one flight and then there are fire doors located in this wall 
area here and here. You would have to go inside those fire doors in order 
to get inside this area. This area is also on level with the garage and there 
is a ramp area right in this general area here. So that delivery and service 
trucks now come into that area and that is reserved in part for that use and 
goods and whatnot are now unloaded to the housekeeping departme nt that's 
located generally in this area. There you can see that no part of this adjunct 
would be visible from the street. No signs would be located that would be 
visible from the sidewalk or the exterior of the building. 
That takes care of the requirements designated (a) and (b) in the first 
paragraph of the regulation. | 
Proceeding to Paragraph (c), the apartment building is of sufficient 
size and character so that the financial support of the reque sted food store 
adjunct may be supported entirely or substantially by the permanent apart- 
ment tenants residing in the building. First of all we have a report prepared 
by Dr. Homer Hoyt. Dr. Hoyt is out of the city today and not available to 
testify before this Board. Dr. Hoyt has testified on a number of occasions 
before this -- before the Zoning Commission of the District of Columbia, but 
inasmuch as I believe tht this is the first time that he has appeared in 
capacity as an expert before the Board of Zoning Adjustne nt rll just briefly 
enumerate his qualifications.. Dr. Hoy was a professor of marketing at the 
University of Chicago and also at North Cazolina University and Missouri 
University and other universities, namely MIT and Columbia University. 
He is now engaged in the private practice. He recently prepared market 
surveys for the County of Fairfax, the City of Alexandria and for Prince 
Georges and Montgomery Counties. He also served in advisory capacity 
on the New York Regional Plan, also with the Chicago Planning Commission, 
has prepared numerous surveys for private enterprize and has appeared 
in court and before other zoning bodies throughout the country. He is recog- 
nized as one of the foremost market research analysts. 
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Attached to the Exhibit A, the copy that the chairman has, the original copy, 
is the letter of Dr. Hoyt dated November 16, 1954, addressed to the Board of 
Zoning Adjustment. (Reads letter into the record.) 

Referring once again to the memeorandum, in the case before the Zoning 
Commission, page 2 of the memo of Exhibit 2, (c)-2, this is GF 5-47417 and 
involved the November hearing of the Zoning Commission of 1953. This is the 
official file of the District of Columbia that I am referring to, and attached 
to that official file is a petition signed by 581 tenants of the Woodner. Many 
of those people still reside in the Woodner and Mr. Macey connected with the 
Woodner Company is here to testify to that fact and to answer any other 
questions concerning the occupancy or other pertinent matters about the 
Woodner. This petition was signed September 11, 1953, and the petition con- 
tains several facts that are very interesting and very important to qualifying. 
(Reads petition into the record.) 

Also referring to the file that the Zoning Commission --- the Zoning 
Commission hearing of November, 1953, there are two other exhibits that 
were introduced at that time that I would like for the Board to consider in con- 
nection with this application. One involves deliveries made to the Woodner. 
That exhibit shows that on November 6, 1953, a typical day, there were 71 
deliveries of commercial delivery vehicles of the grocery store and other con- 
venience type deliveries to the building. On November 7 there were 56. In 
the two days a total of 127. One other exhibit in the file shows the tremendous 
traffic on 16th St., showing that during the peak hours the traffic is above high- 
way capacity, that the traffic in October, 1953, is 29,415 vehicles, that during 
the peak hours the north bound traffic in the evening exceeds capacity by 476 
automobiles. In the morning it runs only 47 short of the peak and that as a 
result the traffic accident rate which in 1951 showed not a single accident in 
front of the Woodner. In 1952 the Woodner was being partially occupied, there 
were four. In 1953 when the Woodner operation was in full swing there were 
ten accidents. So you can see this is an area that any relief by way of eliminat- 
ing traffic movements would certainly be a promotion of public safety. I want 
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to offer those three exhibits in evidence. , 
MR. SCHWAB: This letter that Mr. Hoyt wrote -- you are sone what 
familiar with the way he arrived at this? | 
- GLASGOW: Yes. I am generally familiar. 
. SCHWAB: He first apparently estimated the average: income per 


. GLASGOW: That's correct. Then he applied the Census Bureau tables. 
. SCHWAB: Percentage for food? 
. GLASGOW: That's ri ght. 

MR. SCHWAB: You heard what I outlined before. That's generally the 
way Mr. Hoyt proceeded. 

MR. GLASGOW: He dictated that letter and I discussed with him his 
method in general and I know that the first thing he determined was the income 
of the persons at the Woodner. 

MR. CLOUSER: Do you know how he did it? . 

MR. GLASGOW: ‘Yes. I think he took some information from the Wood- 
ner itself. I think on the application blank at the Woodner they ask them to 
indicate their income and Dr. Hoyt had the advantage of that figure. 

MR. SCHWAB: Ordinarily he would use the rental they paid or if they 
lived in a house he would use the value of the house. That's the general way 
in which it’s done. 

MR. GLASGOW: In the Mazza case, which was a zoning case, le used 
the sales price of the real estate in a residential area in determining income. 

MR. SCHWAB: That is not a difficult process, is it? 

MR. GLASGOW: No. 

MR. SCHWAB: Do you seem to think it would be reasonable procedure 
for this Board to follow in establishing the financial support that a building 
might be able to give to these stores? 

MR. GLASGOW: I know of no better method. 

MR. NOLEN: I notice about half of the tenants of the Woodner petitioned 
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for this store as contrasted with about three-quarters in the Berxshire. To 
what would you ascribe that difference? 

MR. GLASGOW: With no reflection on the Berkshire management, they 
were desirous of having a very good showing and went out and made ita 
very definite project to contact each tenant. We undertook no such program 
in connection with the Woodner. 

Referring to Paragraph 2 of Paragraph 33 the first sentence of that 
paragraph provides that the adjuncts provided under this paragraph are 
intended to supply the tenants of the building in which the same may be 
located. A food store as we have designated of the character that is proposed 
to be established of course would be in line with what the people in the 
apartment house would need and would fall specifically within the language 
of the first sentence of Paragraph 33 and of the first paragraph of that 
paragraph. 

With respect to the nearby commercial facilities, it is well known, and 
the Board may take judicial notice I am sure that 14th Street in this general 
area is of the strip zone pattern, does not have off-street parking to any 
extent, and also that the stores located along there are the neighborhood type 
of store that fitted a different social and economic level than the people 
that reside in the Woodner. 

MR. COE: Does anyone wish to be heard in opposition? 

NO OPPOSITION 
(The Board adjourned) 











289 


PLAINTIFF'S EXHIBIT NUMBER FIFTY- 
NINE - A 
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PLAINTIFF'S EXHIBIT NUMBER FIFTY 
NINE - B 
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PLAINTIFF'S EXHIBIT NUMBER SIXTY 


[Filed October 21, 1958] ZONING COM3ISSION, 
D.C. 


May 2, 1955 
Memorandum to: Surveyor, D. C. 

. Recently the Board of Zoning Adjustment approved as a commercial 
adjunct to the Woodner Apartments a grocery store as provided by the 
terms of Paragraph 33, Part 2, Section XXIII of the Zoning Regulations. 

It is contended by Mr. William E. Leahy, whose letter is attached, that 
this appeal was approved upon a mistake of fact as the regulation under 
which the Board takes jurisdiction in so far as it applies here provides: 

"Applications for apartment adjuncts located less than one-fourth 

mile walking distance from the center of the principal entrance 

of the apartment building to be serviced to the nearest principal 

business street frontage of any business district previously 

established and operating in a commercial zone shall not be 
entertained by the Board." 

Attached also to Mr. Leahy's letter is a plat prepared by Mr. Bernard 

_F. Locraft which depicts the basis of measurements taken. This is a correct 
basis except that the measurements should be continued to the center of the 
sidewalk along 14th Street. 

Mr. Locraft's figures indicate a deficiency of approximated y 100 feet 
in the required one-fourth mile whereas those used by the Board indicated 
slight excess. It is requested therefore, prior to the release of authorization 
for permit for this job that your office give us an accurate measurement of 
the distance involved. 

/s/ R. O. Clouser 


R. O. Clouser, 
Director of Planning 


Encl. 
- ROC/mmo 


_ [Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER SIXTY-ONE 


May 4, 1955 


TO THE DIRECTOR OF PLANNING 
ZONING COMMISSION, D. C. 


In accordance with your request of May 2, this office has determined 
the walking distance from the entrance of "The Woodner",, 3636 16th Street, 
N. W., to the nearest principal business street frontage to be 1324.0 feet. 

This measurement was taken from the center of the principal entrance 
of this apartment along the northerly sidewalk serving this entrance to the 
center of the west sidewalk on 16th Street; north on this walk to the projected 
center of the south sidewalk along Spring Place; thence along this sidewalk 
and the southerly sidewalk of Perry Place to the center line of the west side- 
walk of 14th Street. | 

/s/ F. F. Healy 


F. F. HEALY 
Surveyor, D. C. 


File Returned 


[ Filed October 21, 1958] 
Form 651-CPB PLAINTIFF'S EXHIBIT NUMBER SIXTY-TWO 
BUILDING PERMIT _ Date 10/7/49 (Type) Build Apartment 
Address of work 3636 16th St., N. W. 
Permission is hereby granted to Ian Woodner 
who is authorized to perform the work described herein at the address shown 
above in strict accordance with the conditions stated on BOTH sides of this 
permit. Authorized work and conditions of performance thereof: 
Erect one 8 story brick & CB apartment bldg, as per plan. (1100 units) 
See E. D. 261061 & 261436. 





(To be filled in if applicable) 

Builder - Jonathan Woodner Co. Value $5,000,000.00 No. of Bldgs. 1 
Width of Bldgs. see Length plans Height No. of Stories 8 

Use Dist. Res 60 Area Dist. B,BR,C Tobe occupiedas Apartment 

a Projections 5 _ 

Height of terrace above grade_4'6" (illegible) 
Address of owner 1200 18th St., N. W. Deposit No. 
CENTRAL PERMIT BUREAU, GOV'T OF DIST. OF COL. 


UPPER RIGHT HAND CORNER READS AS FOLLOWS: 


PERMIT NO.. A 1020 824 & 827 Square 2624 Total Permit Fee $6535.00 
Lots (Owner) Filing Fee$ 5000.00 


FEE PAYABLE $1,540.00 


[ Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER SIXTY-THREE 


Mason v. Rock Creek Plaza 
CA 3017-55 


THE WOODNER 
Sixteenth and Spring Road, Northwest 
Washington 10, D. C. 


Executive Offices — October 1, 1953 HUdson 3-4400 


American Hotel Association 
221 West 57th Street 
New York 19, New York 


Gentleme n: 
We are interested in having a listing and ad in the Hotel Red Book for the 


Coming year. 
Will you please send us all necessary information as to rates or other 
information that will be helpful to us in determining the space we desire. 
Thank you very much. 
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Yours very truly, 
/s/ Joseph Macey 


JOSEPH MACEY 
General Manager 


P. S. You may be interested in seeing our brochure, which is enclosed. 


[ Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER SEVENTY 


FEDERAL HOUSING ADMINISTRATION 
WASHINGTON, D. C. 


April 5, 1938 
RH-12 


TO: ALL DIRECTORS, MANAGERS, ZONE RENTAL MANAGERS 
AND CHIEF UNDERWRITERS. 


SUBJECT: ELIGIBILITY OF VARIOUS TYPES OF PROPERTIES UNDER 
SECTION 207 and 210 OF THE NATIONAL HOUSING ACT. 


Numerous questions have been presented requesting specific rulings on 
the eligibility for mortgage insurance under Sections 207 and 210 of the 


National Housing Act, of various types of properties including fraternity and 


sorority houses, dormitories, hotels, overnight cabins and others. 

It is only possible to lay down broad general rules for your guidance and 
it is necessary that these rules be interpreted with a considerable amount of 
judgment. It is probable that many applications will be presented to our In- 
suring Offices which will be in the nature of border-line cases and if there is 
any doubt as to the eligibility of these applications, it is suggested that specific 
rulings be obtained direct from this office. 

Sections 207 and 210 of the National Housing Act refer to "residences" 

and ''dwellings" and insofar as this Administration is concerned, have always 
been considered to refer to dwelling accommodations primarily intended for 
occupancy by families for extended tenure. For eligibility it is necessary 
that each unit in the project contains complete living accommodations including 





cooking and sanitary facilities. 

Those projects designed for transient use are excluded as are structures 
aimed at a specialized type of occupancy such as fraternity houses, sorority 
houses, hotels, overnight cabins and similar structures. 

In some sections of the country the offering of furnished apartments 
is customary and the inclusion of a large number of furnished apartments will 
not necessarily render the project ineligible. Furnishings will not be con- 
sidered in arriving at the valuation of the property. 

None of the above should be construed as prohibiting the inclusion in a 
projectof appropriate store or garage space incidental to the project nor, 
in projects under Section 207, as prohibiting the erection of appropriate 
community buildings. 

It is not cont emplated that the Federal Housing Administration under 
Section 207 of the National Housing Act, will engage in the refinancing of 
mortgage indebtedness on existing multi-family or apartment house projects. 
An exception to this ruling will be made only where existing multi-family 
dwellings or apartment houses are to be subjected to major alterations, 


modernization or repairs as a part of the proposed submission to this Ad- 
ministration and in such instance the determination of eligibility rests entire- 
ly with this office.. Existing properties, by law, may not be financed under 
Section 210. 


Very truly yours, 
/s/ Miles L. Colean 
Deputy Administrator 


[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER SEVENT Y-ONE 
Mr. Raymond M. Foley October 17, 1946 
B. C. Bovard : 
Eligibility of Dormitories, Fraternity Houses and Hotels Under Section 608 
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While it is true that there is no specific language in Section 608 of the 
Act which can be pointed to as definitely precluding the insurance of mortgages 
on dormitories, fraternity houses and hotels it is clear from the hearings 
before the Congressional Committees that it was intended that so far as type 
and design of structure were concerned this Section should parallel Section 
207. 

Early in 1938 the question arose as to whether or not these types of 
structure were eligible under Section 207 and after a legal determination 
that the insurance of mortgages on such types of structure would be contrary 
to the intent of Congress, a ruling to that effect was incorporated into a 
‘general letter to all field offices under date of April 5, 1938 (RH-12), copy 
of which is attached hereto. 

The legal determinations were based upon an interpretation of the intent 
of Congress in using the terms "for residential use", "multi-family dwellings", 
which appear frequently throughout the Act. Such terms, as used by the 
Congress, were construed to mean structures which were so designed as to 
provide complete living accommodations including sleeping, cooking and 
sanitary facilities for families on a comparctively permanent basis as dis- 
tinguished from partial accommodations for single persons on a temporary 
or transient basis. 

In my opinion this ruling was entirely sound and I find nothing in the Act 


or in any of the hearings which would indicate that the Congressional intent 


has changed or our interpretation of that intent was in error. 


‘B. C. Bovard 





[Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER SEVENTY-TWO 


Section 208, Rental FEDERAL HOUSING ADMINISTRATION 
Housing Letter No. 210 Washington 25, D. C. 


Section 207, RH 136 August 10, 1951 

Title VIII, Military Housing Letter No. 14 

TO: DIRECTORS OF ALL FIELD OFFICES 

SUBJECT: ESTABLISHMENT OF MAXIMUM RENTS AND CHARGES IN 
PROJECTS OPERATING UNDER SECTIONS 207, 608, and 
TITLE VI. 

This letter is for the purpose of clarifying procedures and coordinating 
policies with respect to the approval of rent schedules in rental projects 
involving mortgages insured under Sections 207, 608 or Title VII, in which 
ceiling rents are subject to control by the Commissioner. 

Prior to occupancy of a project the Director of the field office with 
jurisdiction is authorized and required to approve the initial rent schedule 
or revisions thereof as hereinafter provided. Subsequent to first occupancy 
any increase in a rent schedule requires the concurrence of this office. 

In establishing a rent schedule with respect to a particular project it 
is necessary that the Director consider the section of the Act under which 
the mortgage is insured and the amortization rate required by the terms of the 
insured mortgage. In.Section 608 and Title VIII cases net return, calculated 
as hereinafter provided, shall not exceed 6-1/2%. In Section 207 cases such 
net return shall not exceed 7%, or 7-1/2% in those Section 207 cases in which 
the terms of the mortgage require amortization by level principal payments 
at the rate of 2-1/2% per annum. 

The Director may approve a rent schedule which at 93% occupancy (on the 
basis of FHA estimates as revealed by the applicable Form 2264W or 2264) will 
yield the appropriate net return on the actual estimated replacement cost of 
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the residential portion of the project (including garages and land) plus required 
working capital. If the project contains commercial property, the net return 
thus established will be calculated after elimination from the estimated 
operating cost, taxes, and replacement reserve requirements, that portion of 
those expenses attributable to the commercial portion of the project. This 
elimination will be prorata on the basis of the ratio of the cost of the commer- 
cial portion of the project to the residential portion. In the discretion of the 
Director, such approval may be granted even though in Underwriting processing 
lesser rents have been determined as appropriate for the purpose of establish- 
ing maximum insurable mortgage amount. 

Rents for commercial space are subject to approval but it is not neces- 
sary that a ceiling be established on rents for commercial space. The 
Director must determine, however, that the rents proposed for such space 
are sufficiently in accord with those anticipated in processing to represent 
an economically sound rent for such space. 

In the event that during the course of construction there has been an 
increase in replacement cost over the estimated replacement cost as re- 
vealed in the applicable Form 2264W or 2264, or if subsequent to preparation 
of such form it has been determined that an increase in the estimate of opera- 
ting cost of taxes is justified, such increase or increases may be considered 
by the Director in establishing the rent schedule but may be considered only 
in the event of substantiation thereof by relevant, pertinent, and convincing 
evidence satisfactory to the Director, concurred in by the Chief Underwriter, 
and on file in the Washington Docket. 

With respect to projects involving mortgages insured under Title VIII 


the Director must, in addition to making the determinations heretofore re- 
quired, also obtain from the military establishment with jurisdiction approval 
of the rent schedule if such schedule provides for rents in excess of those 
previously agreed upon with the military establishment. 
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If the mortgagor is to provide furniture, a furniture rental may be 
established which will amortize the actual cost of the furniture in not less 
than 48 months, the monthly furniture rental to be fixed at not more than 
1/48th of actual cost as determined by pertinent, documentary evidence 
substantiating. such cost. In establishing the furniture rental consideration 
will be given only to such basic items of furniture as rugs, chairs, sofas, 
beds, bureaus, etc., necessary for comfortable occupancy, as distinguished 
from such items as linens, china, cutlery, or similar items, necessary for 
complete living accommodations. 

No charge shall be made by the mortgagor against tenants in addition 
to those established by a rent schedule approved in accordance with the 
foregoing formulae, nor shall the owners or representatives d the mortgagor, 
either by themselves personally or through entities controlled by them, be 
permitted by way of subterfuge or otherwise to make additional charges 
against tenants with respect to facilities or services provided at the project. 
If tenants desire services in addition to those contemplated in the establish- 
ment of the rent schedule they are expected to make arrangements for the 
same independently and on their own behalf. 

Any charge for any facilities or services to be provided by the mortgagor 
not contemplated at the time of processing requires the approval of this 
office.. Any proposal for charges other than those contemplated at the time 
of processing, if the Director is of the opinion the proposal is sufficiently 
meritorious to warrant consideration, will be forwarded to this office with 
supporting information and the Director's recommendations. 

Prior to occupancy and at a time sufficiently in advance thereof to per- 


mit possible necessary negotiation and adjustment, the Director will require 
the mortgagor to submit the proposed rent schedule in triplicate on Form 
2458 (Rental Schedule and Information on Rental Project), such form to be 
completed with respect to the rent schedule and other information required 
thereby. The Director will determine that the proposed schedule reveals 
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monthly rents to be charged for all units. Prior to approval the Director will 
determine that the rents proposed are not in excess of those permitted by the 
formulae above described. 

Approvals of rent schedules will be in writing. The approval will reveal 
the number of rooms in the project and the approved <:verage rent per room 
per month. Copies of approvals shall be distributed as follows: 

Original to mortgagor, 

Copy to Assistant Commissioner, Rental Housing with copy of 

completed Form 2458 

Copy to Washington Docket, with copy of completed Form 2458, 

Copy to Duplicate Docket, with copy of completed Form 2458. 

Subsequent to first occupancy any increase in a rent schedule requires 
the concurrence of this office. Consideration will be given to increases only 
when it is demonstrated that a substantial increase in operating cost, taxes, 
or other charges has occurred, or is reasonably to be anticipated. The in- 
crease, however, must be based upon the fact that the present income of the 
project will no longer produce the appropriate net return. Upon receipt of 
a request for an increase in rents subsequent to occupancy at a project 
involving a mortgage insured under Title VIII, the Director will require 
prior to consideration thereof submission by the mortgagor of written 
evidence of concurrence in the request by the military establishment with 
jurisdiction. 

In cases in which it is discovered that rents exceed the limitations here- 
in set forth and the Director is unable for a period of 30 days to obtain from 
the mortgagor necessary adjustments, the Director will forward to this office 
all pertinent facts respecting the case for further instructions. 

In considering rent schedules and methods of operation proposed by 
mortgagors, Directors will bear in mind that the objective of this Administra- 
tion is the production of housing designed for occupancy of a relatively 
permanent nature and that transient occupancy is contrary to policy. No 
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approval will be granted with respect to a proposal anticipating transient 
occupancy. 
This letter supersedes and cancels Section 608 Rental Housing Letters 
145, 157, 162, 194, and Section V, Paragraph 10, of Section. 207 RH Lette 
123. | 
Very truly yours, 
/s/ Clyde L. Powell 
Assistant Commissioner 
101120 COMMISSIONER'S CLEARANCE NO. 2316 


[Filed October 21, 1958] 


Section 608 PLAINTIFF'S EXHIBIT NUMBER SEVENTY- Title VOI 
Rental Housing THREE 7 - Military Housing 
Letter No. 214 - Letter No. 20 


FEDERAL HOUSING 
ADMINISTRATION 
WASHINGTON 25, D. C. 


January 3, 1952 
‘ Section 207, RH-142 
TO: DIRECTORS OF ALL FIELD OFFICES 
SUBJECT: FURNITURE RENTALS AND TRANSIENT OCCUPANCY 

Reference is made to Section 207 Letter RH-136, Section 608 Rental 
Housing Letter No. 210, and Title VIII Military Housing Letter No. 14, issued 
August 10, 1951, regarding the establishment of maximum rents and charges 
in rental housing projects. 

Those letters stated that the objective of FHA in its rental housing pro- 
gram is the production of housing designed and operated for relatively per- 
manent occupancy and that transient occupancy is contrary to FHA policy. 
Those letters also provided formulae for the establishment of maximum rents 
for living units and a formula for furniture rentals if the mortgagor provides 
furniture. It was further stated that charges by a mortgagor against tenants 
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in addition to those approved by FHA would not be permitted, and that no 
approval would be granted for charges for services or facilities not con- 
tem plated at the time of processing without the prior approval of this office. 

There has now been received at Washington evidence that some mortgagors 
are catering to transient occupancy, engaging in operations approximating 
those of a hotel or motel, and in some such instances there is evidence of 
violation of approved ceiling rents and charges. 

It is obvious, of course, that transient occupancy is not feasible in a 
rental housing project unless living units are furnished. It is also apparent 
in most of the cases in question that an operation involving transient occupan- 
cy is not economically feasible unless charges are made against occupants 
in addition to the rents and charges approved by FHA. 

In view of the foregoing, it is necessary to supplement and expand the 
instructions contained in the administrative letters hereinbefore cited. 

Effective upon receipt of this letter, no approval will be granted for 
furniture rentals in any rental housing project unless the Director, 
after analysis appropriate to the particular case, is firmly of the opinion 
that furniture is essential to obtain satisfactory occupancy, ami approval of 
furniture rentals will be given then only in the event of prior agreement by 
the mortgagor not to accept any tenancy for a period of less than 30 days. 
The agreement of the mortgagor shall be in the form of a letter addressed 
to the Commissioner in accordance with the exhibit attached hereto. The 
original and an executed duplicate copy of such agreement will be obtained. 
The original of such agreement will be filed in the field office docket and 
the executed duplicate copy will be forwarded to the Assistant Commissioner, 
Rental Housing, Washington, with a copy of the letter of approval. 

If approved, furniture rentals shall not be in excess of those prescribed 
in the administrative letters hereinbefore cited, and in the establishment of 
such rentals there shall be considered only basic items of furniture necessary 
for comfortable occupancy (as distinguished from complete ree facilities), 
as prescribed in said administrative letters. 
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Cases involving transient occupancy and probable violation of FHA 
approved rents and charges, of which this office is apprised, are not num- 
erous but are sufficient in number to warrant vigilance on‘the part of each 
Director with respect to rental housing projects in his jurisdiction in which 
rents and charges are subject to control by FHA to prevent operations in 
violation of policy as expressed in this letter. If, therefore, a Director is 
or hereafter becomes aware of operations in any such rental housing project 
involving transient occupancy, he will immediately require submission by the 
mortgagor of. a current schedule of all rents and charges against tenants or 
occupants. In examining such schedule, the Director will bear in mind that 
any charge in addition to those approved by FHA made against tenants by 
the mortgagoror by the owners or representatives of the mortgagor, either by 
themselves . personally or through entities controlled by them, constitutes 
a violation of the approved maximum rents and charges. Upon discovery 
of any such violation, the Director will immediately notify this office with 
detailed information regarding the case in order that appropriate instructions 
may be issue d. If upon examination of the schedule submitted the Director 
is of the opinion that such schedule does not truly reflect the rents and charges 
actually being made by the mortgagor, or if such schedule be in conflict with 
other evidence available to the Director or rents and charges actually being 
made, the Director will notify this office with full information regarding the 
case in order that appropriate instructions may be issued. 

Very truly yours, 
/s/ Clyde L. Powell 
Assistant Commissioner 


103166 COMMISSIONER'S CLEARANCE NO. 2489 
Attachment 
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ATTACHMENT TO PLAINTIFF'S EXHIBIT 
SEVENT Y-THREE 


(Date) 


Federal Housing Commissioner 
Washington, D. C. 


Re: (Identify project by name, number 
and location) 


The above-identified rental housing project is subject to a mortgage 
insured by you under the provisions of the National Housing Act and all 
rents and charges of any nature against tenants of said project are subject 
to your approval. 

The undersigned proposes to furnish certain living units in the project 
and to make a monthly charge for such furniture, all as shown by the schedule 
of furniture rentals attached hereto, which monthly charges for furniture will - 
be in addition to the maximum monthly rent for unfurnished living units you 
are being requested to approve or which you heretofore have approved. 

The undersigned represents to you and agrees that if furniture rentals 
as proposed are approved or are approved in any other amounts, no tenants 
for the project will be accepted for any period of tenancy of less than 
thirty (30) days. 

Very truly yours, 


(Mortgagor) 


B 


Title 


103167 





[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER SEVENTY- 
FOUR 


Mr. Clyde Powell 
Assistant Commissioner, Rental Housing 
_ ' Federal Housing Administration . August 21, 1951 
1001 Vermont Avenue, N. W. 
Washington, D. C. 


Re: Rock Creek Plaza, Sections I & I 
Project Nos. 000-42140 & 42141 


Dear Mr. Powell: 
* * * *& * * kK * 

I see no facts submitted in their letter of August 20, 1950, that would 
permit this office to recommend such procedure, although I am quite 
frank to concede there obviously has been an increase in the cost of this 
construction over our July 1, 1950 cost estimate, which happens to be the 
statutory limitation for this office. This is a very fine apartment house in 
which we have had considerable difficulty persuading the sponsors that it 
was not designed as a hotel apartment house. They contemplate the manage- 
ment in a manner that will feature hotel services.. For example, we allowed 
in the operational expense a salary for the manager of $7,220 a year, which 
they claim is about 1/2 that which they will pay, having engaged according 
to what they told me, a former manager of the Carlton Hotel. The amount 
that we allowed was in line for this size elevator job with those of other 


elevated type projects that have been processed, in this office. 


Very truly yours, 
/s/ Thomas C. Barringer 


Thomas C. Barringer 
Director 
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[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER SEVENTY-SEVEN 


EXCERPTS FROM ZONING REGULATIONS OF THE DISTRICT OF 
COLUMBIA 


SECTION I, Page 5: 

Hotel: Every place where food and lodging are provided for ten or more 
transient guests, provided, however, that this definition shall not be inter- 
preted to include private clubs. (As amended June 6, 1942 and June 9, 1944). 


SECTION III, Page 8: 

3. Hotels in the "B"', "C", and "D" area districts having not less than 30 
rooms reserved exclusively for transient guests, and where food, drinks 

or refreshments are prepared and sold to be eaten in a restaur ant on the 
premises where sold: Provided, such restaurant is located entirely within 
the building with no entrance from the street, and no part of said restaurant 
or the entrance thereto is visible from a sidewalk, and provided further, that 
there shall be no sign or display indicating the existence of such restaurant 
visible from the outside of the building. (As amended June 30, 1936, June 6, 
1942 and June 9, 1944). 


3. (a) Commercial uses which distinctly pertain to or are appropriate ad- 
juncts to hotels as follows: Drugstand, including soda fountain, perfumery 
shop, florist shop, barber shop, beauty parlor, pressing or tailoring estab- 
lishment, cigar or news stand, and uses similar to those enumerated in this 
paragraph, may be established in hotels in the residential district when 
approved by the Board of Zoning Adjustment as provided in Section XXIII. 
(June 6, 1942). 


Section XX - Certificate of Occupancy 


Page 35, 36. 

Hereafter, no person shall use any building, land or premises, or part 
thereof, for any purpose except as a single family dwelling until the In- 
spector of Buildings shall, upon written application, have issued to such person 
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a certificate of Occupancy stating that such use complies with these 
regulations, and that the building or portion of the building affected com- 
plies with the requirements of these regulations and the Building Code 
for such use. (Mar. 23, 1949). 


Section XXII - Board of Zoning Adjustment 
PART I 

Page 38, 39: GENERAL POWERS AND DUTIES 
B. Whenever appeal is made to the Board of Zoning Adjustment, the Board 
shall within 30 days publish a notice of the time and place of a public hear- 
ing upon such appeal, which notice shall be published at least once, not 
less than 10 days from the date of such hearing, in a daily newspaper or 
newspapers of general circulation in the District of Columbia. The Board 
shall also give such additional notice of such hearing to interested persons 
and organizations as it shall deem feasible and practicable. Such public 
hearing may be adjourned from time to time, and, if the time and place of 
the adjourned meeting be publicly announced when the adjournment is had, 
no further notice of such adjourned meeting need be published. 


C. No order of the Board permitting the erection or alteration of a building 
shall be valid for a period longer than six months unless within such period 
the plans therefor are filed with the Inspector of: Buildings for the purpose 
of securing building permit. Any permit approved hereunder shall be 
issued within a period of six months after the date of the filing of plans 
therefor. The erection or alteration approved shall be started within six 
months after the date of the issuance of the permit and shall proceed to 
completion in accordance with its terms; provided, however, that if the 
work is not started within such period, permit shall expire and shall not 

be renewed. (Amended June 29, 1949.) 


E. The Board shall cause to be made a record of all its proceedings, which 
record shall set forth the full reasons for its decisions and the vote of each 
member participating therein. Such record, immediately following the Board's 
final decision, shall be filed in the office of the Board and shall be open to public 


inspection. 
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PART 2 
| POWERS RELATIVE TO EXCEPTIONS AND SPECIAL QUESTIONS 
Page. 39: | 

Upon appeals the Board of Zoning Adjustment is hereby empowered to 
grant requests for the following special exceptions, when, in the judgment 
of the Board, such exceptions shall be in harmony with the general purpose 
and intent of the zoning regulations and maps and will not tend to affect 
adversely the use of neighboring property in accordance with the zoning 
regulations and maps: 

* * * * * & * * 

Section XXIII, Part 2, Page 46: 
23. Permit in a hotel building in a residential district the establishment 
of the following commercial adjuncts:. Drug stand, including soda fountain, 
perfumery shop, florist shop, barber shop, beauty parlor, pressing or 
tailoring establishment, cigar or news stand, and uses similar to those 
enumerated in this paragraph, provided: (a) There shall be no entrances 
from the street, nor shall any part of said adjunct or the entrance thereto 
be visible from a sidewalk; (b) There shall be no sign or display indicating 
the existence of such adjunct visible from the outside of the building; (c) 
the hotel shall be of sufficient size and character so that the financial support 
of the requested adjunct or adjuncts may be expected to be furnished entirely 
or substantially by the hotel guests. (June 6, 1942). 


Section XXIII, PART 5, Page 54: 

7. Docket and Minute Book. 

The Secretary sh2ll keep a docket and minute book, which shall be kept posted 
to date. ; 

The Secretary shall enter in the docket the number of the appeal or applica- 
tion, the name of the applicant, a short description by street number or other- 
wise of the premises, the nature of the application, and the final disposition 
after the case has been disposed of. 
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All continuances, postponements, date of sending notices, and other steps 

taken and acts done shall be noted on the docket. 

In the minute book shall be recorded the resolution relating to each case ’ 
acted on, together with the vote of each member of the Board, those absent 

being so marked, together with all other actions of the Board. 


[Filed October 21, 1958] 


PLAINTIFF'S EXHIBIT NUMBER SEVENTY- 
SEVEN A 


ZONING COMMISSION OF THE 
DISTRICT OF COLUMBIA 


ORDERED: | November 3, 1954 

The last sentence of Section XX -- Certificates of occupancy is amended 
to read: 

"A fee of $6 shall be charged for each original certificate and $2 for 
each copy thereof." (Adopted November 3, 1954, effective November 15, 1954) 

A new Paragraph is added to Part 2 of Section XXIII to read: 

"33 Permit as an accessory use in an apartment building in the Resi- 
dential ''A", "B", "C'' and "D" Area Districts, commercial adjuncts for the 
sale of convenience commodities and services, such as the tenants’ daily 
living needs in foods, drugs, sundries and personal services, provided: (a) 
There shall be no direct entrance thereunto from the street, nor shall any 
part of such adjunct or the entrance thereto be visible from a public sidewalk; 
(b) There shall be no sign or display indicating the existence of such adjunct 
visible from the outside of the building; and (c) The apartment building shall 
be of sufficient size and character so that the financial support of the requested 
adjunct or adjuncts may be expected to be furnished entirely or substantially 
by the tenants residing therein. 

The adjuncts provided under this paragraph are intended to supply to 
tenants of the building in which the same may be located commodities and 
services supplementary to those in established comme rcially zoned business 
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districts: but in order to protect the value and stability of these commercial 

districts the Board in exercising the powers authorized hereunder shall take 
~ into account the proximity of such districts to the adjuncts proposed, the 

adequacy and convenience of off-street parking facilities existing in or for 


' such districts and the adequacy and scope of the commodities and services 
provided therein. 
Applications for apartment adjuncts located less than one quarter mile walking 

distance from the center of the principal entrance of the apartment building 

to be serviced to the nearest principal business street frontage of any business 
district previously established and operating in a commercial zone shall not 

be entertained by the Board.'"' (November 3, 1954) 

LOUIS W. PRENTISS, CONRAD L. WIRTH, RENAH F. CAMALIER, SAMUEL 
SPENCER, J. GEORGE STEWART, Zoning Commission of the District of 
Columbia. | 


[ Filed October 21, 1958] 
PLAINTIFF'S EXHIBIT NUMBER SEVENTY-EIGHT 
August 26, 1954 


TO THE MEMBERS OF THE ZONING COMMISSION, THE 
ZONING ADVISORY COUNCIL AND THE B.Z.A.: 


Attached is a draft of a regulation concerning apartment adjuncts which 
the Zoning Commission at its executive session held during the last week of 
July directed me to prepare. While I was not given detailed instructions, 
the Commission Members were clear in their intent to consider a regulation 
> which would include commercial adjuncts for the Berkshire Apartments and 
for the Woodnor (sic) Apartment Hotel. Under the regulation proposed the 
Berkshire would be more than one-half mile fro m the nearest commercial 
district which would shift the burden of proof. The Woodnor (sic) is more 
than one-quarter mile fromthe nearest commercial area and could be considered 
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by the Board. While I would have preferred radii measurements, the sub- 
stitution of sidewalk distances w2s necessary in order to bring the two apart- 
ment buildings within the scope of the regulation. Such apartment buildings 
as the Quebec House and the Brandywine could not file under the proposed 
regulation, which I believe is entirely proper, as their close proximity to 
established commercial areas would undoubtedly have adverse affect upon 
the stability of these districts if commercial services were authorized in 
them. Furthermore, clear standards indicative of legislative intent as a 
limitation upon Board power is far preferable, in my opinion, than would be 

a general type of regulation permitting unlimited discretion in the Board. 

In preparing this draft I have worked closely with Mr. Paul Cromelin 
who represents the Berkshire interests. Subject to perhaps minor changes 
of verbage Mr. Cromelin believes the regulation is satisfactory. 

The Commission is scheduled to meet in executive session on the after- 
noon of September 9th, at which time any major change in the language used 
should pe made available for consideration of the Commission. Any suggestions 
or modifications from Council or BZA Members should therefore be submitted 
to me not later than the morning of September 9th. 

/s/ R. O. Clouser 


R. O. CLOUSER, 
Director of Planning, 
Zoning Commission. 


ATTACHMENT TO PLAINTIFF'S EXHIBIT NUMBER SEVENTY- 
EIGHT 


"33. Permit in an apartment building in the Residential "A", "B", "C" 
and "D" Area Districts, commercial adjuncts for the sale of convenience 
commodities and services, such as the tenants’ daily living needs in foods, 
drugs, sundries and personal services, provided: (a) There shall be no direct 
entrance thereunto from the street, nor shall any part of such adjunct or 
the entrance thereto be visible from a public sidewalk; (b) There shall be no 
sign or display indicating - the existence of such adjunct visible from the 
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outside of the building; and (c) The apartment building shall be of sufficient 
Size and character so that the financial support of the requested adjunct or 
adjuncts may be expected to be furnished entirely or substantially by the 
tenants residing therein. | 

The adjuncts provided under this paragraph are intended to supply to 
tenants of the building in which the same may be located commodities and 
services in lieu of or supplementary to those in established commercially 
zoned business districts; but in order to protect the value and stability of 
these commercial districts the Board in exercising the power authorized here- 
under shall take into account the proximity of such districts to the adjuncts 
proposed, the adequacy and convenience of off-street parking facilities 
existing in or for such districts and the adequacy and scope of the commodities 
and services provided therein. 

Applications for apartment adjuncts located less than one-fourth mile 
walking distance from the center of the principal entrance of the apartment 
building to be serviced to the nearest principal business shop frontage of 
any business district previously established and operating in a commercial 
zone shall not be entertained by the Board. When located more than one- 
half mile from the nearest such commercial district measured as hereinbe- 
fore set forth, the burden of proving any adverse effect upon the value and 
stability of such commercial district shall rest upon any opponents to the 
proposed adjuncts. 

The Board may also consider appeals for adjunctive service in one or 


more buildings of a group of apartment buildings erected as a single developme nt, 
subject to the provisions hereinbefore set forth." , 
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PLAINTIFF'S EXHIBIT NUMBER EIGHTY-TWO 


HOUSING ADMINISTRATION Ce re tes STS 


RENTAL L HOUSING OCCUPANCY REPORT 
es of 3/3, 1057 


Piease read special instructions on the back of this form carefully, then £11] out and return two. copies 
ef this form proaptly. If project has been 2014, retura this tors with the name and address of new owner. 
i Nene of project ) Profect No. (8) __C00-421.82 

3. FP. 1. No. 4. Structural Type (check one): Melev., Chwalk-up, Cpdet., © seni-det., © row 


$ Location (nearest iatersection) th _ and Oak Street, I. We 


city... Washington ss connty ‘Btate _ De Co 
(a) Total number of units ia project sa... (b) Date soe tadd was completed 1952 


(c) If project is act completed how sany units resain to be completed 
As of the above survey date, give below number of units completed and number vacant, classified by type of 


wnit and by meee rerenl per unit--see instructions and exaaple on the beck of this sheet, 


Compositioa nouthiy ‘Treat Total units oo Coagposition wonthly ao Total units Units 
of ae ig wnit completed ae one ae unit completed vacant 


waits vith tao pearson: 


Units without = “bodroae 
Ded = 


(a) Total completed units (sem Col. (c) above) S7.__ (>) Total vacant units toun: Col. (d) above) None 
‘(e) How many of the enits reported vacant (in Col. (d) above) have been vacant over 60 days? None 


(a) Total number of furnished units 2 (b) Number of furnished units vacent __Mone 


Give number of “Move Outs” by tenants(s) daring the lest 3 months 47 (bd) during the last 12 sonths_172_ 
‘Check the. equipment and services that are ‘ineluded im the reat paid by tenants: C) refrigerator 

KH range seat KAir conditioning MK) Mot and cold water ()Cold water only (Yeas 

KD Electricity ( Janitor service (§ Grounds asintenance {YJ Decorating (¥ Laundry facilities 

(a) During the past 3 months, heve the rental rates for any units in project been changed? G3 res © No 
(b) If *Yes* is checked, give aunber of units on which rent was (1) Increased _&1 (2): ‘Decreased__7__ 
If vacascy rate is sore than 7 percent, what in your opinion are the principal reasons? 

© Location (C) frensportation [) Type of units () High rents -() Seasonal deuands 


© schools: C) Community facilities ( other (specify) 
Name title aad address of persca Seratabing inforsgation on this report: 


Title es Date _apett 9, 1957 
Phone -Hidson 3 kOe 


\ 











oven nih halls «eth 
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© fainted 33 23 


SLPS Wd ila) 
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SUMMARY OF WALKING DISTANCES MEASURED 


@) Line A°- Measured Walking Distonce from 
Genter of Main Entrance of The Woodner,” 3636 
16% St NW. to Face of West Curbing of l4%StNW 
measured along the center line of existing sieuok 
except as shoun= 13/0,9 Fee. 


‘Q-Line A’-Measured Walking Distonce from 


center of Main Entrance of “The Woodner,”to the 
center of the Back Door of the GQmmercial Building 
@s shown hereon and measured olong the center 
line of existing sidewalk except as shown (234.4 feet 


(3)-Line B-Measured Walking Distonce from center 
of Iain Entrance of “The Woodner” to the center of the 
Back Door of the Commercial Building as shown 


hereon and measured 0" inside the right side 


of existing sidewalk except a3 shown12/3.4 Feet. 


(4) Line “B~-Measured Wolking Distance from center 
OMe Entrance of “The Woodner,” fo the intersechon 
of the back of sidewalks measured [0° inside the 
rigtt side i “aa svoewolk except as shown 
&_/276.6 feel 


ENGINEER'S CERTIFICATE 


t hereby certify that the measured walking 

Distances designated hereon as Line A and lne& 
os well a3 the intermechate dimensions shown olong 
line Mand line Bare correct and thot eoch chinension 
wes oblained bya Tronsif-Tope Survey mode by me, 

and thot the total distance along either Line “A™ 
or Line “B° is less than one quarter mile (19Z0F2) 


LEGEND ; 


sromemmemnel ing A” Walking Distance measured along 
Center Line of sidewalks except as shou. 


---—--—Line “8° Walking Distonce measured olong 
sidewalks 10° from right edge of sidewalks 
except os shown. 





$ 


THE WOODNER 
\ 


N 


THE wo QONER 
SS 





Q 


back doarwoy are foken along center So-, 
line of Sidewolk except the dmension / 
of 65.2" which 1s taken along Line “8” g 
y, ! DETAIL OF MEASUREMENTS TAKEN S 
Y/; AT CORNER OF 147" ST. 3 3 
€ PERRY PLACE NW. Sik 2 
DETAIL OF MEASUREMENTS TAKEN Scale: 1" 50° SHIN FE 
FROM WOODNER ENTRANCE INTO jr ) 
SPRING PLACE = 
Scole: 1° = 50° Ln 


“A Center of Moin Entrance 


| 
i — -Prajection of Spring Pl. Sidewalk € 


Mie 
SPRING PLACE. tayg nr oe 
Come bf Siouwit boi 







7a 
NOTE: Dimensions shown from Cenfer of 42> 


AGTH. ST. WW. 













Line 7 | ‘ 
~— -.- elect from Lntr once of Woodner to toce ia 
Lihe 3 ton 4 om U 7 / Vor 


SVT. W. Ww. 








= {line 4° Oistonce trom Entrance of Weodmer to Cente, 
- 







THE WOOODNER 


Scale: As noted 


Line 8° Di 
= 8 Distance from Lntronce o& Woodner to tt 7 al, 20 
SEP. GORING piace ** %o, 
Tatas srs alae OTR Terre c 
SN | Goncrete poved to foce of Bagh fee 
Qa / Scale: "+100" | oe 
| BY Wig 
. || MEASUREMENT OF WALKING DISTANCE Bee // 2 
- | FROM yen & 
2 THE WOODNER, 3636 6TH STREET TOTHE ve: < 
INTERSECTION OF /ATH ST € PERRY PL.NW. oe e 
WASHINGTON, 0.C. ¢ 


SAMUEL J CAULFIELD 

CIVIL ENG/NEER 

2420 WILSON. BLVD. 
ARLINGTON, VA. 
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[Filed October 21, 1958] 
DEFENDANT'S EXHIBIT NUMBER THREE 


February 8, 1952 


To: Mr. Harry Bayer 
Irving Trust Company 


From: Mr. Ian Woodner 


Re: The Woodner 
F.H.A. Project Nos. 000-42140-41 
The first part of Mr. Barringer's letter of February 1, 1952 is in error 


in that the Building Permits for the construction of the project were issued in 
October of 1949, based on plans filed with the District of Columbia's Building 
Inspection Department and the Federal Housing Administration. 

At that time, the District of Columbia had made no mention of the require- 
ment that 300 rooms be operated on a transient basis, notwithstanding the 
fact that the plans, as filed with the District of Columbia's Building Inspection 
Department, clearly indicated the proposed construction of commercial spaces. 
We were not aware of the District of Columbia's require ment as concerns 
transient accommodations until February 23, 1950, at which time, in answer 
to our application to the Board of Zoning Adjustment specifically requesting 
approval of the commercial adjuncts, we were advised by this Board that 
accommodations for not less than 600 transient guests (300 rooms) would be 
required. Fulfillment of this requirement is now necessary to qualify for 
the issuance of the Occupancy Certificates for the commercial areas in question. 
_[ would like to point out that at the time of the closing of this project with 
the F.H.A. prior to the beginning of construction, we hadno knowledge that 
there was any F.H.A. policy which might preclude or prohibit the renting of 
space to transients in 608 Prcjects, and further, an exhaustive examination of 
the laws and regulations pursuant to which loans were insured by the F.H.A.. 
under Section 608, fails to disclose any legal basis upon which the Commissioner 
can rely in exerting at this time a policy prohibiting such transient occupancy. 
IW:DD 
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DEFENDANT'S EXHIBIT NUMBER THIRTEEN 


even wow BERNARD F, LOCRAFT. 
@. AM. Bo. ST ee 
CIVIL ENGINEER ~ 
> ; 1179 NEW HAMPSINNE AVENUE, N w, 
Prrvceal Priverce - WASHINGTON 7,0. C. 
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[Filed October 21, 1958] 
DEFENDANT'S EXHIBIT NUMBER THIRTY-TWO 


BOARD OF ZONING 
ADJUSTMENT 


Docket Book § Appeal Number 4000 

Date of filing 11/9/54 
Name of Appellant: Ian Woodner | 
Address: 3636 16th St., N W. 
Location of premises affected 3636 16th St., N. W. Square: 2624 Lot: 831, 
832 & 833 | 
Appeal made as provided by Section XXIII, Part: 2, Paragraph: 33; for per- 
mission to establish a food store in an apartment-hotel as commercial adjunct. 
Appeal made from the decision of the Inspector of Buildings or other admini- 
strative officer or body from: | 


Have all requirements of the Zoning Regulations been met by appellant? Yes 


Date of notifying appellant of hearing Nov. 3, 1954 Date of Newspaper notice 
Post November 5, 1954. Date of notifying interested persons East side 16th 


St. from Meridian Pl. to Spring Rd. South side Oak St. from 16th to 17th Sts. 


Both sides Hertford Pl. from 16th to Ogden Sts. Both sides Ogden St. from 
16th St. to Hertford Place and Center St. N. W. 


Date of hearing November 17, 1954 
Date of continued or postponed hearings 19 , 
Date of hearing advanced for good cause shown 19 3 
Date of order of Board 19 Voted on order Yes No 
Order of the Board: Coe 
Date of notifying appellant of order Nolen 
19 , Scrivener 
Fee of $40.00 , paid 11/3/1954 ; Schwab 


Fee returned 19 
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[ Filed October 21, 1958] 


DEFENDANT'S EXHIBIT NUMBER THIRTY-THREE 


WILLIAM E. LEAHY 
Law Offices ; 
821 Fifteenth Street, Northwest 
Washington 5, D. C. 


29 April 1955 
Honorable Louis J. Fellenz, Jr. 
Director, Multi-Family Housing Division 
Federal Housing Administration 
Washington 25, D. C. 


My dear Mr. Fellenz: 

In the matter of your letter dated 20 April 1955 and addressed to Rock 
Creek Plaza, concerning Sections 1 and 2 in the Plaza and more particularly 
directing that the owner shall ''cease forthwith’ the renting of any portion of 
the projects for transient or hotel use'’, under Section 513 of the National 
Housing Act as amended, may I say I have been requested by Rock Creek 
Plaza Inc., the owners, to reply to your letter and advise you that it has 
been learned by engineering measurement made by Mr. Bernard F. Locraft, 
Civil Engineer, that "as he certified, the Woodner is less than one-quarter 
mile to the nearest principal street frontage of presently established business 
district now zoned commercial". . 

Inasmuch as the assumption that the Woodner was more than one-quarter 
mile from said nearest primipal street presently zoned commercial seemed 
to be the basis for the action directed in your letter. I know that this informa- 
tion will be of interest as important to you. Iassure you I will be only too 
happy to discuss this further and will await your kind consideration. 

With my very great respect and best personal wishes, I am 

Very truly yours, 
/s/ William E. Leahy 





x 


a ,. 





[Filed October 21, 1958] 
DEFENDANT'S EXHIBIT NUMBER THIRTY-FOUR 
February 26, 1955 


Mr. Louis J. Fellens, Jr., Director 
Multi-Family Housing Division 
Federal Housing Administration 
Vermont and K Street, N. W. 

. Washington, D. C. 


Re: Project No. 000-42140 
000-42141 
Rock Creek Plaza Sect. 
#1 and #2 
Dear Mr. Feliens: 


This is in reply to your letter of February 7, 1955, relative to the 
approval given by the Administration on August 22, 1952, fa transient 
Occupancy. You note in your letter that on November 3, 1954, the Zoning 
Commission of the District of Columbia amended the regulations by adding 
a new paragraph, Number 33 to Part 2 of Section 23, providing for certain 
accessory uses in apartment buildings. I am enclosing a copy of this afore- 
mentioned regulation. This regulation specifically provides, - 

"Applications for apartment adjuncts located less than one- 

fourth mile walking distance from the center of the principal 

entrance of the apartment building to be serviced to the 

nearest principal business street frontage of any business dis- 

trict previously established and operating in a commercial zone 

shall not be entertained by the Board’. 

Also is attached a survey made February 16, 1955, by Bernard F. Locraft, 
Civil Engineer, which states, - 
"ENGINEER'S CERTIFICATE: 


This is to certify that the walking distance 
from the center of the principal entrance of 
"The Woodner", 3636 16th Street, N. W., to the 
nearest principal street frontage of the 
presently established business district 

now zoned commercial at 14th Street and Perry 
Place, N. W., is less than one-quarter mile." 
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_ The regulation specifically prevents the Board of Zoning Appealsfrom 
entertaining any application from an apartment building whose principal 
entrance is located less than one-fourth mile walking distance from existing 
commercial zoned property and therefore the above captioned property is 
ineligible. 

Would you be kind enough to acknowledge receipt of this letter by signing 
the enclosed copy and return. 
Very truly yours, 


ROCK CREEK PLAZA, INC. 


Ian Woodner 
. Receipt acknowledged: President 


Louis J. Fellens, Jr. 
Date: 


[Filed October 21, 1958] 
DEFENDANT'S EXHIBIT NUMBER THIRTY-FIVE 


FEDERAL HOUSING ADMINISTRATION 
WASHINGTON 25, D. C. 


May 11, 1955 


William E. Leahy, Esquire 
821 Fifteenth Street 
Washington 5, D. C. 


Re: Project Nos. 000-42140 & 42141 
Rock Creek Plaza, Inc. 
Dear Mr. Leahy: . 


Your letter dated April 29, 1955, addressed to Mr. Louis J Fellenz, 
Jdr., has been referred to this office for reply. 

Pursuant to the provisions of Section 513 of the National Housing 
Act as amended, this matter is this date being referred to the Department 
of Justice, and they will have exclusive jurisdiction until it is brought to 
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a definite conclusion. We are, therefore, forwarding your letter to the De- 
partment of Justice in order that they may take such action as they deem 
advisable. 

I have been informed that Carl Eardley, Esquire, will be the Attorney 
assigned to this case, and if you desire any further information I suggest 
that you contact Mr. Eardley. 

Very truly yours, 
/s/ Edward H. Coulter 


Edward H. Coulter 
Chief Counsel 
Multifamily Housing 


[ Filed October 21, 1958 ] 
DEFENDANT'S EXHIBIT NUMBER THIRTY-SIX 


ALCOHOLIC BEVERAGE CONTROL REGULATIONS, Section 8 

Paragraph (C), Page 41: 

(c) The holder or holders of a retail license shall exhibit in a conspicuous 

place on the front window or front door of the licensed premises, the correct 

name or names of said licensee or licensees and the class and number of his or 

their license in plain and legible lettering not less than one inch nor more 

than one and one-fourth inches in height. The lettering required hereby shall 

not be considered in computing the area of the sign or signs permitted by 

Section 36 of these Regulations. (May 27, 1943). 
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[Filed June 30, 1958] 
| UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NORMAN P. MASON 
Commissioner of the 
Federal Housing Administration 


Plaintiff 
vs. : Civil Action No. 3017-55 
ROCK CREEK PLAZA, INC. 
Defendant 


MATTHEWS, District Judge 

This action was brought by Norman P. Mason, Commissioner of the 
Federal Housing Administration under Section 513 of the National Housing Act. 
12 U.S.C. A. §1731b. That section was added to the Act in 1954 as an amend- 
ment, 1/ and states in pertinent part: 

"The Congress ** declares that it has been its intent since the 

enactment of the National Housing Act that housing built with the aid 

of mortgages insured under that Act is to be used principally for 

residential use; and that this intent excludes the use of such housing 

for transient or hotel purposes while such insurance on the mortgage 

remains outstanding. 

"Notwithstanding any other provisions of this Act, no new, existing 

or rehabilitated multifamily housing with respect to which a mort- 

gage is insured under this Act saall be operated for transient or 

hotel purposes unless * * on or before May 28, 1954 the Commis- 

sioner has agreed in writing to the rental of all or a portion of the 

accommodations in the project for transient or hotel purposes (in 

which case no accommodations in excess of the number so agreed to 

by the Commissioner shall be rented on such bases) * * * 

"As used in this section, *** the term 'rental for transient or hotel 


1/ National Housing Act, approved June 27, 1934, 48 Stat. 1246, as amended 
by addition of Section 513, August 2, 1954, 68 Stat. 610, 12 U.S.C.A. § 1701 
et seq., 1731b. 
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purposes' shall have such meaning as prescribed by the Com- 

missioner but rental for any period less than thirty days shall 

in any event constitute rental for such purposes * * *," 

The Commissioner is empowered by Section 513 to enforce its provisions. 

The defendant, Rock Creek Plaza, Inc., a Maryland corporation, was 
organized to build a multifamily housing project at 3636 - 16th Street, North- 
west, Washington, D. C., with the proceeds of loans guaranteed by the 
Federal Housing Administration under Section 608 of the National Housing 
Act. 2/ The project is owned and operated by defendant and known as "The 
Woodner"™. All of its 1135 apartments have kitchen equipment and are suit- 
able for permanent occupancy. However, defendant has made 246 of these 
apartments available for rental to transients on a night to night basis. 

The plaintiff seeks a permanent injunction restraining the defendant from 
operating its project as a hotel, from renting any of the units in the project 
for any term less than one month until such time as the loans have been re- 
paid and the Federal Housing Administration insurance terminated, and from 
charging rent for any unit in excess of the monthly rental schedule approved 
by the Commissioner of the Federal Housing Administration. 

Under peculiar circumstances to be related hereinafter an agreement was 
entered into in August 1952 between the then Assistant Commissioner of the 
Federal Housing Administration and defendant whereby under certain condi- 
tions defendant was given permission to use 250 apartments in its project for 
transient rentals. 

It is contended by plaintiff that such right as defendant had to rent to 
transients was based solely upon the aforementioned agreement, that defend- 
ant has breached the agreement in several ways hereinafter stated, and that 
because of such breaches plaintiff terminated the agreement in 1955. On this 
premise, plaintiff maintains that defendant by continuing to rent to transients 
2/ National Housing Act, approved June 27, 1934, 48 Stat. 1246, as amended 


by addition of Section 608, May 26, 1942, 56 Stat. 303, and as thereafter amend- 
ed, 12 U.S.C.A. § 1701 et seq., 1743. 
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is violating Section 513 of the National Housing Act, 12 U.S.C.A. §1731b, 
which prohibits transient rentals in projects on which FHA insured loans 

are outstanding. On the other hand, defendant denies that its right to rent 

to transients is dependent upon the agreement, but asserts that if it is, 

the agreement is stillin effect and that plaintiff's attempt to terminate it 

is unwarranted. Further, defendant maintains that its method of operation 
does not violate Section 513. It is argued that prior to adoption of Section 

513 in 1954 there was no reserved power in the National Housing Administration 
to prohibit rentals for less than thirty days, and hence that it would be 
violative of due process to apply the prohibitions of that Section to projects 
completed before its enactment (as was defendant's project). Moreover, de- 
fendant claims that Section 513 exempts from its prohibitions the hotel and 
transient operations of The Woodner. This claim is grounded on the clause 
therein concerning accommodations which prior to adoption of Section 513 had 
been used for hotel and transient operations with the written consent of the 
Federal Housing Administrator. 

From the testimony, and exhibits in evidence, the court makes 
the following 

Findings of Fact 

1. In February 1949, Rock Creek Plaza, Inc., hereinafter referred to as 
the defendant, filed applications for mortgage insurance under Section 608 
of the National Housing Act for two projects, each being described as an 
“eight story apartment" with over 500 "family units". 

2. Commitments of insurance were executed and issued to the proposed 
mortgages in March 1949 by the Federal Housing Administration, hereinafter 
referred to as FHA. Under the terms thereof FHA undertook to insure loans 
made to defendant up to the amount of $9,897,300. 

3. Thereafter the mortgagee loaned to the defendant said insured sum, 
which moneys were to be used for the construction of two apartment projects, 


ms lel lc he yD 
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located at 3636 - 16th Street, Northwest, Washington, D. C., described as 
Sections I and II. The two sections are separated by a strip of caulking 
compound one inch wide, and the entire project, known as The Woodner, is 
operated as a single unit. 

4. As required by FHA the defendant adopted a model charter, the 
terms of which were, for the most part, prepared by FHA. Under the terms 
of this charter, the defendant's business activities were limited to the con- 
struction and operation of rental housing projects, the text in that regard being 
as follows: 


"So long as any property of this corporation is 
encumbered by a mortgage or Deed of Trust insured 


by the Commissioner it shall engage in no business 
other than the construction and operation of a 


Rental Housing Project or Projects." (Emphasis 
supplied.) ; 

5. The charter further provided that FHA would control the rental sched- 
ules for all apartments in the project, and defendant certified that "in select- 
ing tenants for the property" it would "not discriminate against any family" 
by reason of their children. 

6. Nemerous provisions are in defendant's charter designed to give to 
FHA the right to police defendant's corporate activities for the protection of 
FHA as guarantor of the loans and for guarding against practices inconsistent 
with the purposes of the National Housing Act. No attempt will be made to 
detail these provisions but the following one sheds light on the issues here: 


"The corporation shall not without prior ap- 
proval of the holders of a majority of the shares 
of the preferred stock" (such holders being FHA) 
"require as a condition to the occupancy or leasing 
of any unit in the project the payment to or de- 
posit with the corporation * * * of any amount 
other than the payment of the first month's rent 
plus a security deposit in an amount not in excess 
of one month's rent to guarantee the performance 
of the covenants of the lease." 
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7. Under the National Housing Act, as first enacted in 1934 and con- 
sistently thereafter, it was the interpretation of FHA that insurance was not 
to be issued to projects which were used in any degree for transient rentals, 
and FHA issued directives to its field officers, commencing in 1938, pro- 
hibiting transient rentals in FHA projects. 

8. The language ''designed principally for residential use'' appearing 
variously in the National Housing Act (although not in Section 608) and in 
the FHA regulations was interpreted by FHA to permit the insurance of 
dwellings or apartments, portions of which were designed for some commercial 
purpose for the benefit of the occupants of such housing, including garage 
space, beauty parlors, grocery stores, and the like. 

9. The defendant applied to the District of Columbia for an excavation 
permit. After it was issued and with FHA's consent defendant commenced 
excavation. However, under FHA practice no advances to the contractor would 
be insured until the contractor produced a building permit from the local 
authorities, and proof that the property upon which the project was to be built 
was zoned for residential use. 

10. When the defendant submitted its application for a permit to construct — 
an apartment building, as required by the District of Columbia, it had furnished 
plans which indicated that it intended to use certain space within the building 
for commercial adjuncts. Under the then existing District of Columbia zoning 
regulations, a hotel license was required in accommodations which contained 
commercial adjuncts. Following the submission of the application for a permit 
to construct an apartment building, it was revised to show that the building 
was to be used for an apartment-hotel, and on or before September 26, 1949, 
afurther application for permission to build projections beyond the property 
line was filed with the District of Columbia, showing that the building was to 
be used for an apartment-hotel. 

11. Prior to the issuing of the building permit on October 7, 1949, defen- 


dant was fully apprised of the zoning requirements and intended to comply there- 


with by operating an apartment-hotel. 
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12. Under the practice of the District of Columbia, the building permit 
is not issued until after the various construction branches of the District 
of Columbia, such as plumbing, electrical, structural, etc., have approved 
the plans and have reflected their approval by a stamp on the application. 

13. Under the practice of the District of Columbia, and in view of the 
plans and applications on file, a building permit for an apartment-hotel 
should have been issued. If such a permit had been issued, the project 
would have become ineligible for FHA insurance under the existing policy 
and practice. | 

14. For reasons which are not explained,the District of Columbia issued 
a building permit for an apartment, even though at the time of issuance the 
plans had not been approved by all of the construction branches, and showed 
commercial adjuncts. This permit was then presented to FHA and the loan 
was endorsed for insurance. 

15. In December 1949, the mortgagee noted the necessity for a hotel li- 
cense and assumed that defendant would take the necessary steps to secure 
the same. In January 1950, the defendant filed an application with the Board 
of Zoning Adjustment of the District of Columbia for permission to operate 
commercial adjuncts in the project and submitted a plan indicating an intent 
to make 420 apartments available for transients. This application was ap- 
proved by the Board of Zoning Adjustment, and per mission was granted upon 
the condition that a hotel license’ be secured. At the time of this application, 
the excavation had been completed to the extent of 90% in Section I. 

16. Plaintiff's first indication of the defendant's intention to conduct a 
hotel operation came in the summer of 1951 when FHA's local director heard 
a rumor that defendant had hired a hotel manager. At this time the local 
director advised defendant that hotel facilities and services were not con- 
templated under the National Housing Act. 
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17. It was not until January 1952 when the building was nearing com- 
pletion, that defendant advised FHA of the necessity of securing a hotel 
license, if the commercial adjuncts were to be used, and of defendant's in- 
tent to operate as a hotel. This was plaintiff's first knowledge od the District 
of Columbia zoning requirement of a hotel license for housing accommoda- 
tions containing commercial adjuncts. 

18. Plaintiff refused to permit defendant to engage in transient rentals, 
and this refusal persisted until August 1952. Shortly before that Franklin 
Richards resigned as Commissioner of FHA, and he was quickly employed 
by defendant to secure permission to operate as a hotel, part of his fee 
being contingent upon his success. 

19. In August 1952, the policy of FHA against transient rentals was re- 
versed insofar as the defendant was concerned. An agreement was entered 
into whereby among other things (a) the defendant was not to advertise as 
a hotel; (b) defendant was not to use bellboys; (c) defendant might use 250 a- 
partments for transient guests but was to cease transient operations when- 
ever the District of Columbia zoning regulations were amended to permit the 
operation of commercial adjuncts without a hotel license. The agreement 
is indicated in two letters, one dated August 15, 1952, 4/ from defendat-t to 
the Assistant Commissioner of FHA and the reply thereto dated August 22, 


4/ The text of the pertinent portion of defendant's letter to the Assistant Com- 
missioner is as follows: 

"Reference is made to our letter of August 1, 1952 addressed to Mr. 
Thomas C. Barringer, Director, District Insuring Office, Federal Housing 
Administration, Washington, D. C., wherein we request permission to pro- 
vide occupancy of our project in the manner required by the District of Colum- 
bia governmental authorities so that we will be enabled legally to rent our 
commercial adjuncts as shown on the original drawings approved for build- 
ing permit by the Building and Zoning Department of the District of Co’umbia 
and your Administration. 

"Enclosed herewith you will find a copy of the applicable sections 2f the © 
District of Columbia Zoning Regulations together with a copy of a letter re- 
ceived from the Board of Zoning Adjustment of the District of Columbia from 
which you will see that in order to accomplish ‘the desired result it will be 
necessary for us to provide accommodations for 600 guests. As the result 
of numerous conferences with the District of Columbia Zoning Authorities it 
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1952.2/ The terms of the agreement were not thereafter changed. 





has been determined that the use of 250 apartments in our project for such 
purpose will be adequate to comply with those requirements. 
"In order to induce your office to permit compliance with these District 
of Columbia regulations we hereby represent and agree as follows: 
3 1. We will not, at any time, nor in any manner, advertise our project as a 
"hotel". 2. We will not, at any time, erect any signs on or about our 
project designating the building as a "hotel". 3. We will not have any bell- 
boys employed on or about our project. 4. We will not remove any of the 
kitchen equipment from the premises. 5. Rents to be charged for these 
accommodations will be determined by your office, subject to the review 
and acceptance or modification by the Rent Administrator for the District 
of Columbia. 
"You may be assured that we will continue to use our best efforts to ob- 
tain tenant occupancy on a permanent basis." 


‘5/ The text of the reply of the Assistant Commissioner of FHA, to the foregoing 
letter of defendant is as follows: 

| "Reference is made to your letter of August 15, 1952, in which you request 
that this Administration consent to the use of 250 apartments in the above iden- 
tified projects for transient guests in order that the commercial adjuncts of 
the projects, as constructed in accordance with approved plans and specifica- 
tions, may be legally used for commercial purposes in accordance with the re- 
quirements of the Board of Zoning Adjustment of the District of Columbia. 

“As you know, it is not the policy of this Administration to permit any of 
the apartments or living units in rental projects covered by insured mortgages 
to be used for transient guests but in these projects our insurance of the 
mortgages was predicated in part upon the use of and income from commercial 
adjuncts. It is hoped that you may be able to prevail upon the zoning authorities 
of the District of Columbia to permit the use of such commercial facilities 
without requiring that any of the apartments be made available ‘for transient guests. 

"We have carefully considered the contents of your letter of August 15, and 
attachments, and previous correspondence relative to use of the commercial 

i facilities in the projects. In view of the fact the zoning authorities of the Dis- 
trict of Columbia require the use of 250 apartments for transient guests asa 
prerequisite to use of the commercial adjuncts of the projects for commercial 
purposes and in view of approval of the plans and specifications by the building 
and Zoning Department of the District of Columbia prior to construction ¢ ~ 

» the projects, we are approving the use of 250 apartments in the projects for 
transient guests. This approval, however, shall be effective only so long as 
such transient use is required by the zoning authorities of the District of Colum- 
bia as a prerequisite to commercial use of the commercial facilities. This ap- 
proval is also subject to all of the conditions of your letter of August 15 and to 
subsequent approval by this Administration of the apartments to be used for 
transient guests and the rents to be charged therefor. 
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20. Defendant applied for and secured a hotel license, but from the out- 
set the defendant violated its agreement, in that defendant has employed bell- 
boys and has advertised in an effort to attract transient trade. | 

21. In 1954, the Board of Zoning Adjustment had under consideration 
an amendment to the zoning regulations which would permit some apartments 
to operate commercial adjuncts. This regulation was drafted by Mr. Robert O. 
Clouser, a member of the Board and Director of Planning for the District of 
Columbia. The regulation was drafted for the benefit of the defendant and 
another apartment known as the Berkshire. When the draft was prepared, Mr. 
Clouser conferred with Mr. James C. Wilkes who had been in the employ of the 
defendant as an attorney from the inception of the project. Mr. Wilkes suggested 
revising the draft for the purpose of making certain that the defendant's project 
would qualify and the language suggested by Mr. Wilkes was adopted by the Board 
of Zoning Adjustment. Under this new regulation, enacted November 3, 1954, 
apartment buildings are permitted to operate ''commercial adjuncts for the sale 
of convenience commodities and services, such as the tenants’ daily living needs 
in food, drugs, sundries and personal services". However, apartments located 
"less than one-fourth mile walking distance from the center of the principal 
entrance of the apartment building to be serviced to the nearest principal business 
street frontage of any business district previously established and operating in 
a commercial zone" are not eligible under this new regulation. 

22. As soon as the regulation was passed, the defendant filed an appeal 
known as Appeal No. 4000 with the Board of Zoning Adjustment for permission 
to operate a grocery store on the premises. A grocery store could not be 
located in a hotel under the regulations. In preparation for the hearing on Ap- 
peal No. 4000, the defendant examined a map prepared by the Board of Zoning 
Adjustment which indicated a distance of 1335+/- feet, this being the scaled 
distance from The Woodner to 14th Street, along Spring Place. A draftsman 


"With respect to the apartments to be used for transient guests and the 
rents to be charged therefor, we request that you immediately communicate 
with Mr. Thomas C. Barringer, our Director for the District of Columbia, 
and submit to him necessary information and proposals for consideration." 
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in the office of the Board of Zoning Adjustment, at the defendant's request, drew 
another line on the map which ran from The Woodner to 14th Street, along 
Spring Road, and this distance was indicated to be 1545+ /- feet. At the hearing 
the defendant represented that it qualified under the new regulation, and argued 
that the Board should find that the walking distance should be along Spring Road 
rather than Spring Place, since there was no crosswalk at Spring Place and 16th 
Street for the protection of pedestrians. After consideration, the Board of Zon- 
ing Adjustment granted the appeal. However, an order was not issued because 
defendant requested that its issuance be held up because it was not yet prepared 
to make the installation. 

23. This matter came to the attention of FHA and it was concluded after a 
study of the regulation that the defendant now could operate all its commercial 
adjuncts without a hotel license. Plaintiff then requested defendant to make an 
application for permission to operate its commercial adjuncts under the new 
zoning regulation. 

24. Thereupon, defendant hired an engineer to measure the distance be- 
tween the principal entrance of the project and 14th Street, and notified FHA 
and the Board of Zoning Adjustment, that the distance was less than a quarter 
mile and that therefore, it could not qualify under the new ordinance. 

25. Upon receiving this statement, the Board of Zoning Adjustment hadits 
District Surveyor make an official measurement and, the distance was found to 
be 1324 feet. 

26. The plaintiff, by virtue of the defendant's various breaches of con- 
tract, declared the agreement to be terminated, and ordered defendant on April 
20, 1955 to cease its hotel and transient operations. Defendant refused, and 
continues to operate as an apartment-hotel. 
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27. The defendant's failure to notify FHA of the District of Columbia's 
zoning regulations until such time as the building was largely completed was 
an act of bad faith, and was calculated to place FHA under pressure to permit 
transient rentals in violation of FHA policy and practices. 

28. The defendant's effort to establish the jurisdiction of the Board of 
Zoning Adjustment under Appeal No. 4000 was in good faith, but its subse- 
quent attempt to show lack of jurisdiction was not made in good faith, but 
was motivated entirely by the defendant's financial considerations. 

29. Transient accommodations at The Woodner during eight months end- 


ing August 31, 1957 had a vacancy ratio of 26.9%. The non-transient accom- 


modations for the same period reflect the vacancy ratio of 5%. There is 
nothing in the record to establish that the transient accommodations, if con- 
verted to non-transient accommodations, would not be fully rented. 

30. Under FHA policy the furniture purchased by the defendant can be 
used in furnished apartments if operated on a non-transient basis. The rec- 
ord does not establish the amount spent by defendant for furniture now being 
used in the hotel operation. 

31. The instant action was instituted by the Commissioner of FHA on 
July 11, 1955, following refusal by defendant to cease its hotel and transient 
operations as ordered by the Commissioner in his letter of April 20, 1955. 
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Conclusions of Law 


(1) ‘The operation of a hotel is a business other than the operation of a 
rental housing project. 

(2) The defendant's hotel operations are contrary to that provision of 
its charter which restricts its business activity to the operation of a rental 
housing project - so long as FHA insurance on mortgages on its project is 
outstanding. 

(3) From the beginning, transient rentals were not within the scope of 
defendant's permitted activity under its charter except with the consent of 
FHA since the charter expressly declares that without FHA approval the 
corporation "shall not * * * require as a condition to the occupancy or leas- 
ing of any unit in the project the payment * * * of any amount other than the 
payment of the first month's rent" plus a specified security deposit " to guar- 
antee the performance of the covenants of the lease." The quoted charter 
provision contemplates that any rental of a unit in defendant's project shall 
be for at least one month. 

(4) Such right as defendant had to conduct transient operations in its 
project was dependent solely upon the permission given by FHA in the agree- 
ment of August 1952 between FHA and defendant. 

(5) After the agreement of August 1952 was made it was not thereafter 
modified by acquiescence of the parties or otherwise. 

(6) The contract of August 1952 between defendant and FHA has been 
substantially breached in that defendant has used bellboys and has advertised 
as a hotel and the contract is found to have been legally terminated by FHA. 

(7) The defendant is now eligible under the new zoning regulations to 
operate the premises involved without a hotel license, and it was implicit in 
the agrement of August 1952 that in the event of such an amendment, defend- 
ant would apply for permission to operate its commercial adjuncts thereunder. 
The defendant's failure and refusal to apply is not made in good faith and was 
also a substantial violation of the agreement of August 1952, justifying plain- 


tiff’s termination of the contract. 1/ 


(8) The Board of Zoning Adjustment has jurisdiction to consider an ap- 
peal by the defendant under the amended zoning regulations. 

(9). The method employed by the Board of Zoning Adjustment to deter- 
mine the distance from the principal entrance of The Woodner to the nearest 
principal business street frontage, to wit, scaling the plat of the area, was 
reasonable and proper. 2 

(10) The method employed by the Surveyor of the District of Columbia 
to determine the distance from the principal entrance to the business street 
frontage was reasonable and proper. 

(11) The prohibitions against hotel operations and transient rentals in 
Section 513 were (in effect) included in defendant's charter adopted in 1949, 
and properly so in view of the purpose of Section 608 of the National Housing 
Act, as amended in 1946, to provide apartments during an unprecedented 
emergency shortage of housing and to give preference in the occupancy of 
the apartments to World War II veterans and their immediate families and 
to "hardship cases". 2 Section 513 does not, as to defendant, create a new 
restriction with respect to a past transaction and accordingly, this section 


is applicable to defendant. 2/ 


1/3 Williston on Contracts, Revised Ed., 1936, § 841, p. 2360; Restatement, 
Contracts, §§ 397, 275, comment a. 


2/ Ambiguous sections of zoning ordinances should be interpreted accord- 
ing to the intent of the enacting body. Hutchison v. Board of Zoning Appeals, 
1953, 140. Conn. 381, 100 A 2d 839. Here the Zoning Commission was 
clear in its intent to enact a regulation that would include commercial ad- 
juncts for The Woodner. Moreover, the Board of Zoning Adjustment is cre- 
ated and qualified to decide questions of fact and opinion as to zoning. Un- 
less the Board's decision is clearly arbitrary and unreasonable, courts 
should not substitute their judgment for the Board's. Selden v.. Capitol Hill 
Southeast Citizens Association, 95 U.S. App. D..C. 62, 219 F. 2d 33. 


3/ 60 Stat. 214. And see House Report No. 1580, U. S. Code Congressional 
‘Service, 79th Congress, 2d session, 1946, p. 1177. , 
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(12) Section 513 provides that project owners who had secured written 
permission to rent to transients prior to May 28, 1954, could continue to 
rent to transients. However, this provision was intended by Congress to 
confirm, not to abrogate, existing written agreements between FHA and 
Section 608 mortgagors, and, interpreting the section in accordance with the 
declared legislative intent, it did not liquidate the agreement then in effect 
between FHA and defendant. 2 

(13) There are no equities in favor of the defendant which commend 
themselves to the conclusion of this Court, it appearing that defendant en- 
gaged in a pattern of conduct which was calculated to defeat the purposes of 
the National Housing Act. 

(14) An injunction against use of defendant's premises for transient and 
hotel purposes shall issue. Counsel for plaintiff will submit a proposed de- 
cree with provisions for an appropriate stay in case of the timely filing of a 
notice of appeal, and aiso with provision for a reasonable period of transi- 
tion from transient to residence use of the apartments involved. 

/s/ Burnita Shelton Matthews 
June 30, 1958. 


4/ Section 513, with certain exceptions, directs enforcement of its prohibi- 
tions against hotel and transient use "as to all existing multifamily housing 
with respect to which a mortgage was insured under this Act prior to August 

2, 1954, as well as to all multifamily housing with respect to which a mort- 
gage is hereafter insured under this Act." In Darlington, Inc. v. Federal 
Housing Administration, 142 F. Supp. 341, 154 F. Supp. 411, the court having 
found that neither the plaintiff's charter nor the law existing prior to 1954 pro- 
hibited rental to transients, declined to apply Section 513 retroactively. 


5/ Sections of statutes should not be interpreted literally if the result would 
be plainly at variance with the legislative intent as a whole. United States v. 
American Trucking Associations, 310 U. S. 534, 543, rehearing denied, 311 
U. S. 724. 
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[ Filed July 30, 1958] FINAL JUDGMENT 


This cause having come on for final hearing and the issues therein having 
been tried before the Court without a jury, and the evidence of all the parties 
hereto having been heard, and the case having been finally submitted, and the 
Court having filed its Findings of Fact and Conclusions of Law, 

Now it is this 30th day of July, 1958 ordered, adjudged and decreed as 
follows: 

1.. The defendant herein, its agents, servants, successors and privies 
and each of them are hereby permanently enjoined and restrained, until such 
time as the Federal Housing Administration insurance on the mortgage loans 
on the project property has terminated, from directly or indirectly: 

A. Operating the multi-family housing project known as The Woodner 
and located at 3636 16th Street, N. W., Washington, D. C. for transient 
or hotel purposes; 

B. Renting any of the units in the project for any term less than one 
month; 

C. Charging rent for any unit in excess of the monthly rental schedule 
approved by the Commissioner of the Federal Housing Administration. 

II. . The defendant shall, on or before October 31, 1959, make the prem- 
ises previously reserved for transient and hotel purposes available for resi- 
dential use. The injunctive relief provided for herein shall, with respect to 
such premises, be temporarily suspended during the period required for such 


transition, that is, for the period beginning July 30, 1958 and ending October 
31, 1959. | 


/s/ Burnita Shelton Matthews 
BURNITA SHELTON MATTHEWS, 
Seen: JUDGE 


/s/ Max L. Kane 

MAX L. KANE, Attorney 
Department of Justice 
Attorney for Plaintiff 


/s/ Martin J. McNamara, Jr. 
MARTIN J. McNAMARA, JR. 
Attorney for Defendant 
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[Filed September 27, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 27th day of September, 1958, that defendant 
Rock Creek Plaza, Inc., hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on the 
30th day of July, 1958 in favor of plaintiff, Norman P. Mason, Commissioner 
of Federal Housing Administration against said defendant. 


/s/ Edward Bennett Williams 
Attorney for Defendant 
1000 Hill Building 





oe * an The ‘Pnited ‘Sine Court ‘a Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,773 
a 
ROCK CREEK PLAZA, INC., 
Appellant, 
Vv. 
q NORMAN P. MASON, 
Commissioner of the Federal 
Housing Administration, 
Appellee. 
Ld , APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
& 
= Edward Bennett Williams 
- Vincent J. Fuller 
+ 1000 Hill Building 
3 Washington, D. C. 
_ Counsel for Appellant. 
" Court of Appesis 
United ae ike 
a District of Columbia Circuts 
& 
| 59 
 pitawtaeerioe ne . FLED JANA 6 
: Printers 
_ ” Washington, D. C. Fs wi W), Mie 
. -« BX. +3239 








Statement of Questions Presented | 


1. Whether the Housing Act of 1954 confers authority upon appellant 
to operate transient or hotel accommodations independent of the terms of 
the August 1952 letter agreement between appellant and the Federal Housing 
Administration. | 


2. Whether the court below erred in concluding that appellant is 
eligible under the applicable District of Columbia zoning regulations to operate 
its commercial facilities as apartment adjuncts without the necessity of a 
hotel license. | 


3. Whether there was sufficient evidence to support the court's finding 
that appellant breached the August 1952 agreement between it and the Federal 
Housing Administration, and whether the relief granted appellee upon such 
finding is consistent with the provisions of the Housing Act of 1954. 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 

_ ARGUMENT 


I. Section 513 of the Housing Act of 1954 
modified or superseded the agreement of 
August 1952 between Appellant and the 
Federal Housing Administration 


Appellant is not eligible under the applicable 
zoning regulations to operate its existing 
commercial facilities as adjuncts to an apart- 
ment house 


A. The zoning regulations do not permit 
such use 


B. The Board of Zoning Adjustment is with- 
out jurisdiction to entertain an appeal 
from appellant 


Appellant has not violated the terms of the 
August 1952 agreement, and were there such 


a violation appellee's appropriate remedy 
would be an injunction against further viola- 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,773 


ROCK CREEK PLAZA, INC., 
~ Appellant, 


Vv. 


NORMAN P. MASON, 
Commissioner of the Federal 
Housing Administration, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


a eee, 2 


durisdictional Statement 


This is an appeal by Rock Creek Plaza, Inc., defendant below, from a 
judgment in favor of Norman P. Mason, Commissioner of the Federal Housing 
_Administration, entered July 30, 1958. The action was instituted by complaint 
filed in the United States District Court for the District of Columbia seeking to 
enjoin appellant from operating its property, located at 3636 16th Street, N. W., 
Washington, D. C., as an apartment- hotel (J.A. 2). A timely notice of appeal 
was filed and served after the entry of the judgment below. This Court has 
jurisdiction by virtue of the provisions of 28 U.S.C. § 1291. 


Statement of the Case 


Appellant, Rock Creek Plaza, Inc., sometimes hereinafter referred to 
as "Rock Creek," is a Maryland corporation and mortgagor under a mortgage 
insured by the Federal Housing Administration, an agency of the Federal Gov- 
ernment sometimes hereinafter referred to as the "FHA."" Appellee, Norman 
P. Mason, Commissioner of the FHA, instituted this action in the United States 
District Court for the District of Columbia in July 1955 under the provisions 
of the Housing Act of 1954, 68 Stat. 610, U.S.C.A., Title 12, 8 1731b, some six 
years subsequent to appellant's obtaining a commitment from the FHA for 
mortgage insurance under 8 608 of the National Housing Act, 56 Stat. 303, 
U.S.C.A., Title 12, 8 1743, as amended by 8 10 of the Veterans' Emergency 
Housing Act of 1946, 60 Stat. 207. 

In early 1949 Rock Creek negotiated with the Irving Trust Company of 
New York City, New York, to borrow something less than $10 million for the 
construction of a housing project in Washington, D. C. Application was duly 
made to the Federal Housing Administration for insurance on the proposed 
mortgage and a commitment was received from that agency in March 1949 
(J.A. 251). In September 1949 the loan, mortgage, and mortgage insurance 


were executed in accordance with and subject to the applicable rules and regu- 
lations of the FHA (J.A, 105). The project, designed as an apartment house, 
contemplated the inclusion of certain commercial facilities as adjuncts for the 
benefit of the tenants. The plans submitted to and approved by the District of 
Columbia zoning and building authorities disclosed the existence of these com- 
mercial adjuncts (Defts. Ex. 1). This approval of the zoning and building auth- 
orities was a prerequisite to the final commitment to insure by the FHA 

(J.A. 101). 

Subsequently, when the excavation for the project was near completion, 
it came to the attention of appellant that the District of Columbia zoning regu- 
lations did not permit the operation of the proposed commercial facilities in 
the apartment project contemplated (J.A. 34). In fact, operation of commercial 
facilities in the area where appellant was building was permitted only when 
such facilities could be regarded as adjuncts to hotel housing. In this instance 
the Board of Zoning Adjustment required that accommodations sufficient to 
house 600 transients be made available if the project were to operate the pro- 
posed commercial facilities (J.A. 267-68). 

While it was brought to the attention of the Zoning Board that the plans 
which it had previously approved demonstrated clearly the existence of com- 
mercial facilities, the Board would not deviate from its ruling that the commer- 
cial spaces could not be used except as adjuncts to hotel housing (J.A. 80-81). 
The record isunclear as to how long appellant negotiated with the Board con- 
cerning this. 

When the Federal Housing Administration learned of the difficulties of 
Rock Creek, it also made efforts to dissuade the Zoning Board from the inex- 
orable position it had taken. These efforts failed, just as previous efforts of 
appellant had failed. 

Since the mortgage commitment had anticipated income from these com- 
mercial facilities, the FHA determined in August 1952 that it would permit 
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limited transient accommodations to be made available in the project, despite 
the fact that in July 1951 that agency had advised Rock Creek that no hotel 
operation would be permitted. (J.A. 233,307). 

. The Board of Zoning Adjustment, too, yielded from its stringent require- 
ments in that it demanded only 250 transient units as a prerequisite to Rock 
Creek's obtaining a hotel license and to its operation of these facilities. A 
so-called "letter agreement" of August 1952 between the FHA and Rock Creek 
gave the latter authority to operate the 250 units (J.A. 232,235). This auth- 
ority was granted upon appellant's agreeing not to advertise the project as a 
hotel; not to erect signs on or about the project designating it as a hotel; not 
to employ bellboys; not to remove any kitchen equipment from the premises; 
and to submit rent schedules for the transient accommodations to the agency 
for approval. The FHA sought also to limit the duration of the authority granted 
so that it would survive only so long as transient occupancy and a hotel license 
continued to be prerequisites to use of the commercial facilities contemplated 
(J.A. 234-35). In January 1953, the project was completed with some 900 housing 
units made available to permanent tenants and 250 housing units to transient 
tenants. 

In. August 1954 an amendment was passed to the National Housing Act, 
supra, declaring that it had been the intent of the Congress in enacting the 
National Housing Act to prohibit projects encumbered by FHA-insured mort- 
gages from renting any of their units for "transient or hotel purposes."" Two 
exceptions to this were made in the amendment: first, the prohibition has no 
application in instances where "on or before May: 24, 1954, the Commissioner 
has agreed in writing to the rental of all or a portion of the accommodations 
in the project for transient or hotel purposes"; and second, the prohibition is in- 
applicable where the project is located in a resort area and had been used for 
transient or hotel purposes prior to May 28, 1954. Housing Act of 1954, 68 
. Stat. 610, U.S.C.A., Title 12, 8 1731b(b). 





In that same year, 1954, the zoning regulations of the District of Columbia 
were amended by the addition of paragraph 33 to part 2 of Section XXIII thereof, 
which specified a few commercial facilities as permissible apartment adjuncts, 
namely "foods, drugs, sundries, and personal services." 

Applications for such use were to be entertained by the Board d Zoning 
Adjustment only when the principal entrance of the apartment project to be 
served was in excess of one-quarter of a mile from the nearest principal bus- 
iness-street frontage (J.A. 315). In November 1954 Rock Creek, considering 
itself eligible under the zoning amendment, applied for permission to establish 
a food store (one of the services permitted by new paragraph 33) as an apartment 
adjunct (J.A. 275). During the hearing on this application the then attorneys for 
Rock Creek represented to the Zoning Board that the principal entrance of the 
project was in excess of one-quarter of a mile from the nearest principal bus- 
iness-street frontage (J.A. 283-84). Neither the docket book of the Board of 
Zoning Adjustment nor the minutes of the Board indicates what action, if any, 
was taken on the application (J.A. 283-288, 341). Testimony adduced in favor 
of appellee indicated that the application was approved but that the formal order 
granting it was held up at the request of attorneys for Rock Creek (J.A. 151). 

On. February 7, 1955, appellee gave notice to Rock Creek that it was eligible 
under paragraph 33 of the zoning regulations to operate all its then existing com- 
mercial adjuncts without the necessity of qualifying as a hotel and directed Rock 
Creek to apply to the Board of Zoning Adjustment for the necessary permission 
(J.A. 238-39). Upon receipt of this letter Rock Creek engaged the services of 
Mr. Bernard Locraft, a civil engineer, to measure the distance from the prin- 
cipal entrance of the project to the nearest principal business-street frontage 
in an effort to determine whether it could appropriately apply to the Board of 
Zoning Adjustment for permission to operate commercial facilities without 
a hotel license. Upon measurement it was determined that the jurisdictional 
requirement was not met, whereupon Rock Creek advised appellee that it was 
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not eligible under new paragraph 33 of the zoning regulations and hence could not 
make the application (J.A. 343). 

On April 20, 1955 appellee addressed a second letter to Rock Creek, 
asserting that the Board of Zoning Adjustment did have jurisdiction to entertain 
an appeal (J.A. 240). Appellee also asserted that the Board had already granted 
. Rock Creek's appeal for permission to operate a food store as an apartment 
adjunct. and, from this, concluded that Rock Creek was eligible to operate all 
its then existing commercial facilities as apartment adjuncts without having to 
provide transient living units. The FHA demanded that Rock Creek discontinue 
its hotel operations on this basis and on the ground that Rock Creek had other- 
wise violated the terms of its letter of August 1952 by engaging bellboys and 
by advertising as a hotel (J.A. 240-41). The charge that appellant had consis- 
tently and improperly advertised and employed bellboys had never been previously 
made to Rock Creek (J.A. 123). Indeed, on only one occasion was any complaint 
made to Rock Creek concerning this, and on that occasion the activity was immed- 
iately discontinued (J.A. 123). 

Thereafter, Rock Creek's then attorney forwarded a copy of the Locraft 
survey to the Board of Zoning Adjustment and notified the Board that the appli- 
cation for permission to operate the food store was grounded upon error in that 
- the apartment project was less than one-quarter of a mile from the nearest 
principal business-street frontage (J.A. 241-242). Upon receipt of the Locraft 
survey the Director of Planning of the District of Columbia requested the 


> gurveyor's office to check the measurement in question, asserting in the request 


that the basis of measurement used by appellant was proper but that it should be 
extended to the center of the sidewalk adjacent to the nearest business-street 
frontage (J.A. 293). The measurement made by the surveyor's office, however, 
altered this approved basis in that it commenced at a point inside the apartment 
project and not at the principal entrance (J.A. 131). It also deviated from the 
basis used by the Locraft survey in the measurement of the distance from the 








principal entrance to 16th Street (J.A. 133-34). Subsequent measurements made 
at appellee's direction likewise deviated from the basis used in the Locraft sur- 
vey, despite the fact that the Director of Planning, representing the Board af 
Zoning Adjustment, had specifically approved the basis employed except in the 
one respect named above (J.A. 219-220). 

There is no indication that the Board of Zoning Adjustment considered the 
question of its jurisdiction after it was notified by Rock Creek that under para- 
graph 33 of Section XXIII, part 2 of the zoning regulations, the Board was without 
jurisdiction to entertain an appeal from Rock Creek for the establishment of 
apartment adjuncts. 

In July 1955 the present action was instituted by the Commissioner of 
the FHA (J.A. 2, premised upon the assertions in its letter of April 20, 1955 
(J.A. 240), namely that Rock Creek is eligible under paragraph 33, Section XXIII, 
part 2, of the zoning regulations to operate its commercial facilities as apart- | 
ment adjuncts and that Rock Creek had otherwise violated the terms of the August 
1952 agreement by advertising as a hotel and by employing bellboys (J.A. 8). 

On this basis appellee sought to enjoin Rock Creek from continuing its transient 
' operations and to compel it to operate entirely as an apartment project. 

The court below concluded that Rock Creek was eligible under the 1954 
amendment to the zoning regulations to operate its commercial facilities as 
apartment adjuncts (J.A. 357), and that the Board of Zoning Adjustment did have 
jurisdiction to entertain an appeal from Rock Creek for permission to operate 
the facilities as apartment adjuncts (J.A. 358). These, the court found, were 
grounds for terminating the August 1952 agreement, which by its terms was to 
continue so long as the District of Columbia required transient accommodations 
as a prerequisite to the use of commercial facilities. The court below concluded 
that the agreement of August 1952 between appellant and the FHA was not modi- 
fied by the passage of the Housing Act of 1954, and that appellant had violated the 
terms agreement warranting appellee's rescission of it (J.A. 357). 


While the trial court also concluded that appellant had acted in bad faith 
at various times in its dealings with the FHA, the conclusion is not supported 
by the evidence.. Furthermore, the conclusion is neither relevant to this appeal 
nor admitted by appellant as being fact. The opinion of the court below is reported 
at 164 F.Supp. 269 (J.A. 346). 

A formal order was entered on July 30, 1958, whereby Rock Creek is to 
discontinue its transient operations as of October 30, 1959. 


STATUTES INVOLVED 


Housing Act of 1954, 68 Stat. 610, U.S.C.A., Title 12, 8 1731b 


"(a) The Congress declares that it has been its intent since the enactment 
of the National Housing Act that housing built with the aid of mortgages 
insured under that Act is to be used principally for residential use; and 
that this intent excludes the use of such housing for transient or hotel pur- 
poses while such insurance on the mortgage remains outstanding. 


"(b) Notwithstanding any other provisions of this Act, no new, existing, 
or rehabilitated multifamily housing with respect to which a mortgage is 
insured under this Act shall be operated for transient or hotel purposes 
unless (1) on or before May 28, 1954, the Commissioner has agreed in 
writing to the rental of all or a portion of the accommodations in the pro- 
ject for transient or hotel purposes (in which case no accommodations in 
excess of the number so agreed to by the Commissioner shall be rented 
on such basis), or (2) the project covered by the insured mortgage is 
located in an area which the Commissioner determines to be a resort 
area, and the Commissioner finds that prior to May 28, 1954, a portion of 
the accommodations in the project had been made available for rent for 
transient or hotel purposes (in which case no accommodations in excess 
of the number which had been made available for such use shall be rented 
on such basis). 


"(d) The Commissioner is authorized and directed to enforce the provi- 
sions of this section by all appropriate means at his disposal, as to all 
existing multifamily housing with respect to which a mortgage was insured 
under this Act prior to August 2, 1954, as well as to all multifamily hous- 
ing with respect to which a mortgage is hereafter insured under this Act: 
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Provided, That no criminal penalty shall, by reason of enactment of this 
section, be applicable to the rental or operation of any such existing mul- 
tifamily housing in violation of any provision of subsection (b) of this 
section at any time prior to August 2, 1954. 


"(f) Promptly after receipt of written notice that any portion of any build- 
ing is being rented or operated in violation of any provision of this section 
or of any rule or regulation lawfully issued thereunder, the Commissioner 
shall investigate the existence of the facts alleged in the written notice 
and shall order such violation, if found to exist, to cease forthwith. 


"(¢) If such violation does not cease in accordance with such order, the 
Commissioner shall forward the complaint to the Attorney General of the 
United States for prosecution of such civil or criminal action, if any, 
which the Attorney General may find to be involved in such violation. 


'(h) Whenever he finds a violation of any provision of this section has 
occurred or is about to occur, the Attorney General shall petition the 
district court of the United States or the district court of any Territory or 
other place subject to United States jurisdiction within whose jurisdictional 
limits the person doing or committing the acts or practices constituting ~ 
the alleged violation of this section shall be found, for an order enjoining 
such acts or practices, and upon a showing by the Attorney General that 
such acts or practices constituting such violation have been engaged in or 
are about to be engaged in, a permanent or temporary injunction, restrain- 
ing order, or other order, with or without such injunction or restraining 
order, shall be granted without bond. 


"(j) The several district courts of the United States and the several 
district courts of the Territories of the United States or other place sub- 
ject to United States jurisdiction, within whose jurisdictional limits the 
person doing or committing the acts or practices constituting the alleged 
violation shall be found, shall, wheresoever such acts or practices may 
have been done or committed, have full power and jurisdiction to hear, try, 
‘and determine such matter under subsections (h) and (i) of this section." 


Statement of Points 


1. The trial court erred in concluding that the letter agreement of August 
1952 between appellant and the Federal Housing Administration was not modified 
or superseded by 8 513 of the Housing Act of 1954, 68 Stat. 610, U.S.C.A., Title 
12, 8 1731b. 
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2. The trial court's conclusion that appellant is eligible to operate its 
commercial facilities as apartment adjuncts and without a hotel license is pre- 
mised upon an erroneous construction of the applicable zoning regulations and 
upon an erroneous conclusion that the Board of Zoning Adjustment has jurisdiction 


to entertain an appeal from appellant for permission to operate the facilities as 
apartment adjuncts. 

3. The finding of the court below that appellant substantially breached the 
August 1952 agreement between it and the Federal Housing Administration is 
not supported by the evidence and, in any event, is no basis for rescission of.that 
agreement under the provisions of 8 513(h) of the Housing Act of 1954. 


| SUMMARY OF ARGUMENT 


I. Appellant contends that the letter agreement of August 1952 between it 
and the Federal Housing Administration was modified by the Housing Act of 1954, 
68 Stat. 610, U.S.C.A., Title 12, 8 1731b, so that the only provision of the agree- 
ment surviving the passage of the 1954 Act is that which limits the number of 
accommodations to be made available to transients. 

The August 1952 agreement incorporates seven limitations upon appel- 
lant's authority to rent to transients.. Specifically, it (1) prohibits appellant from 
renting in excess of 250 units for transient purposes, (2) prohibits advertising 
the project as a hotel, (3) prohibits erection of signs about the premises desig- 
nating it as a hotel, (4) prohibits employment of bellboys, (5) prohibits removal 
of any kitchen equipment from the transient units, (6) directs that rental schedules 
for the transient accommodations be submitted to the FHA for approval, and (7) 
seeks to limit the authority to survive only so long as transient occupancy is 
‘required by the District of Columbia authorities as a prerequisite to the use of 
the planned commercial facilities. From the spirit of this approval it is evident 
that the FHA would not permit appellant to operate its project as a hotel, except 
to the extent that it might house transients in 250 units. 
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In 1954 Congress reviewed the provisions of the National Housing Act, 

56 Stat. 303, U.S.C.A., Title 12, § 1743, as amended by § 10 of the Veterans' 
Emergency Housing Act of 1946, 60 Stat. 207, and declared, in the Housing Act 
of 1954, 68 Stat. 610, U.S.C.A., Title 12, § 1731b, that its intention since the 
enactment of the National Housing Act, supra, was "that housing built with the 
aid of mortgages insured under that Act is to be used principally for residential 
use; and that this intent excludes the use of such housing for transient or hotel 
purposes... ." 

In a few instances, however, transient or hotel accommodiations are 
permissible under the 1954 Act, subject to a single limitation -- the number of 
such accommodations must not exceed that agreed to in writing by the Commis- 
sioner of the FHA, prior to May 28, 1954, or, in the case of a project located in a 
resort area, the number already in use on that date. In the case at bar appellant 
qualified under an exception to the general prohibition expressed in the 1954 Act 
and had, prior to May 28, 1954, the necessary written authority to operate 250 
units in its project on a transient or hotel basis. 

The policy thus expressed by Congress imposed only one limitation upon 
the right to rent to transients where that right existed - no more than a fixed 
number of accommodations are to be used for transient or hotel purposes. That 
no further limitations upon the right to rent to transients was contemplated fol- 
lows from that rule of statutory construction declaring that the expression of 
one exception is to the exclusion of any and all others, expressio uniu est ex- 
clusion alterius. Furthermore, there is nothing to indicate that Congress, in 
granting an FHA-insured project the right to operate as a hotel, intended to limit 
the full enjoyment of that right. . 

While the FHA policy, prior to the 1954 enactment, may have been to 
allow only restricted hotel operations, Congress in enacting the Housing Act of 
1954, supra, decreed a policy contrary to that previously expressed by the FHA. 
If a project may operate as a hotel under the 1954 Act it may employ all the 
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means ordinarily used to operate as such. Thus, it may advertise itself as a 
hotel, employ bellboys for the convenience of transient guests, and generally 
enjoy all the attributes of a hotel operation. It is inconceivable that the right 

to operate as a hotel would be granted by Congress without the concomitant right 
to employ the practices common to the hotel industry. 

Likewise, Congress in 1954 expressed no intention that a written auth- 
orization once given by the Commissioner could be revoked if the circumstances 
existing when the authority was granted thereafter changed. Once an authoriza- 
tion to operate as a hotel is given, the Commissioner cannot revoke the written 
agreement or change his determination that the project is located in a resort 


area, thereby rescinding the right of a project to conduct hotel operations. 
It is the Housing Act of 1954 that confers the right to operate on a tran- 


sient or hotel basis. Federal Housing Administration v. The Darlington, Inc., 358 
U.S. 84. The statute is clear and unambiguous, and inasmuch as its expression 


contradicts an administrative policy expressed by the agreement of August 1952 
the latter must be deemed superseded. Congress has enacted a detailed statute 
on the question of transient or hotel use which must be deemed to supersede 
prior administrative regulations on the same subject. 
ft. The ruling of the court below that appellant is eligible to operate its 

commercial facilities as apartment adjuncts is based upon an erroneous con- 
struction of the applicable zoning regulations, paragraph 33, of Section XXIII, 
part 2 (J.A. 314) , and upon an erroneous conclusion that the Board of Zoning 
Adjustment has jurisdiction to entertain an application from appellant for per- 
mission to operate its commercial facilities as apartment adjuncts. 

Paragraph 3a of Section III of the zoning regulations (J.A. 311), sets 
forth certain commercial facilities which "distinctly pertain to or are appro- 
priate adjuncts to hotels," and paragraph 23 of Section XXIII, part 2 (J.A. 313), 
authorizes the Board of Zoning Adjustment to allow these commercial adjuncts 
in a hotel situated in a residential district. It was pursuant to this latter paragraph 
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that appellant originally obtained permission to operate its commercial facil- J 
ities as hotel adjuncts. Facilities so authorized included drug stand, including soda 
fountain, florist shop, barber shop, beauty parlor, pressing or tailoring 
establishment, cigar or news stand, and other similar uses (J.A. 263). 

The conclusion of the court below necessarily assumes that these identical 
facilities can be operated as adjuncts to an apartment house under paragraph 
$3 of Section XXIII, part 2, of the amended zoning regulations. Paragraph 33, 
however, is not as broad in scope as is paragraph 23, inasmuch as it employs 
language substantially different from that of paragraph 23. It provides that 
"foods, drugs, sundries, and personal services,’ may be made available for 
purchase in apartment adjuncts. It was under paragraph 33 that appellant 
sought permission to establish a 'food store," a facility clearly within the 
purview of the regulation. But this is no basis for the conclusion that the 
other facilities, such as the florist shop or soda fountain could also be 
established as apartment adjuncts under new paragraph 33 of the zoning 
regulations. 

The commercial facilities originally planned-and now operated by 
appellant are of a nature permissible only as hotel adjuncts, and Rock Creek 
is not eligible to operate them as apartment adjuncts. Since the authority 
to operate on a limited hotel basis is to continue so long as the District of 
- Columbia requires a hotel license as a prerequisite to the use of the com- 


mercial facilities, there is no ground for the revocation of the August 1952 


agreement as sought in this action. 

As stated, the court below also based its conclusion of Rock Creek's 
eligibility to operate apartment adjuncts on the supposition that the Board 
of Zoning Adjustment had jurisdiction to entertain an application from Rock 
Creek for permission to operate its commercial facilities as apartment 
adjuncts. The existence of this jurisdiction is dependent upon the distance 
from the principal entrance of appellant's project to the nearest principal 
business-street frontage. Paragraph 33 of Section XXIII, part 2, of the 
zoning regulations, which governs the Board's jurisdiction, indicates that 
where this distance is less than one-quarter of a mile the Board may not 
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entertain any applications for the establishment of apartment adjuncts (J.A. 
315). 

On this question, a total of five measurements was made, three in- 
dicating the distance to be less than a quarter of a mile, two indicating the 
distance to be greater. The latter two measurements, however, were 
patently inaccurate because in each instance the measurement was started 
at a point inside the apartment building and not at the principal entrance, 

a difference of some twelve feet (J.A. 143). In addition, these measurements 
added some six to eight feet in the measurement of the distance from the 
principal entrance of the project to 16th Street (J.A. 198). In both of these 
respects the measurements deviated from the route expressly approved by 

the Director of Planning of the District of Columbia, representing the Board 

of Zoning Adjustment (J.A. 293). Appropriate adjustments to the measurements 
made by or on behalf of appellee, in order to conform them to the directions 

of the Director of Planning, demonstrate that the crucial distance is less 

than one-quarter of a mile. 

The distance from the principal entrance of appellant's project to 
the nearest principal business-street frontage being less than one-quarter 
of a mile, the Board of Zoning Adjustment does not have jurisdiction to en- 
tertain an appeal from Rock Creek for permission to establish apartment 
adjuncts. 

Furthermore, there is no indication that the Board of Zoning Adjust- 
ment considered the question of its own jurisdiction after Rock Creek 
questioned the existence of that jurisdiction. The court below, however, 
erroneously presupposed a determination by the Board of its own jurisdiction. 

The distance in question being less than one-quarter of a mile and no 
. determination by the Board of Zoning Adjustment to the contrary having been 
made after the matter was questioned, it is apparent that the conclusion of 
the court below that Rock Creek is eligible to operate its commercial facil- 
ities as apartment adjuncts is erroneous. 
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Il. The conclusion of the court below that Rock Creek has substan- 
tially breached the agreement of August 1952 by employing bellboys and by 
advertising as a hotel is not supported by the evidence and is erroneous. 
The complaint that appellant had consistently violated the terms d the 
August 1952 agreement was made for the first time on April 20, 1955 when 
the agency issued its cease and desist order (J.A. 240). On only one previous 
occasion was any complaint of unauthorized practices ever made, and this 
Violation was discontinued by appellant immediately upon notification by the 
FHA (J.A. 123). Otherwise the testimony of appellee's witnesses was 
equivocal in that it established that Rock Creek employed service boys on 
the premises who serviced both permanent and transient tenants in a 
manner not unusual in modern-day apartment projects (J.A. 28-30). 

In regard to advertising, the only evidence of it appeared in a baseball 
scorecard some three years old, in a local telephone listing, and in a 


magazine called the "Red Book," a hotel trade publication (J.A. 245-46). None 


of these advertisements , excepting the telephone listing, were circulating at 
the time of trial and do not support a finding that Rock Creek substantially 
breached the contract of August 1952. 

Even if the finding of the trial court be correct, there is no basis for 
the rescission of the August 1952 contract. Section 513(h) of the Housing Act 
of 1954, 68 Stat. 610, U.S.C.A., Title 12, § 1731b(h), specifically provides 
that where a violation of the prohibitive sanction of the Act occurs, the 
Attorney General shall seek to enjoin the acts or practices constituting the 
violation. Thus, where a project having written authority to rent a certain 
number of units to transients, pursuant to subparagraph (b) of the 1954 
Act, exceeds the number authorized by the Commissioner, the relief to 
be granted is not a rescission of the written authorization, but rather an 
order prohibiting the project from renting more transient accommodations 
than authorized. Likewise, if the August 1952 agreement be deemed to sur- 
vive the Housing Act of 1954, the appropriate relief to be granted upon a 
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finding of violation of the terms of that agreement is an injunction prohibiting 
further violations and certainly not a rescission of the authority granted. 


ARGUMENT 


I. SECTION 513 OF THE HOUSING ACT OF 1954 
MODIFIED OR SUPERSEDED THE AGREEMENT 
OF AUGUST 1952 BETWEEN APPELLANT AND 
THE FEDERAL HOUSING ADMINISTRATION. 


In underwriting the mortgage insurance on appellant's project, the 
Federal Housing Administration anticipated income from the operation of 
numerous commercial facilities within the project (J.A. 114, 120). The exis- 
tence of these commercial facilities was clearly indicated upon all the ap- 
proved construction plans, both those submitted to the FHA and those sub- 
mitted to the District of Columbia (Defendant's Exhibits 7 and 1, respectively). 
By the summer of 1952, however, it was apparent that the District of Columbia 
would not permit use of these facilities unless Rock Creek operated them as 
hotel adjuncts, setting aside 250 units for transient tenants. 

After unsuccessful negotiations with the District of Columbia zoning 
authorities to relax this stringent requirement, the FHA determined that 
appellant would be allowed, with certain qualifications, to operate 250 units 
on a transient or hotel basis (J.A. 114, 118). This authority was granted by 
a letter dated August 22, 1952 (J.A. 233). Authority to operate hotel units 
was qualified by seven limitations, namely (1) appellant could rent no more 
than 250 units to transients, (2) could not advertise the project as a hotel, 

(3) could not erect signs on or about the premises designating it as a hotel, 
(4) could not employ bellboys, (5) could not remove any kitchen equipment 
from the 250 transient units, (6) would make all transient rental schedules 
subject to the FHA's approval, and (7) the authority was to exist so long 
as transient occupancy was required as a prerequisite to the use of the 
commercial facilities (J.A. 232, 234). 
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Thus, appellant was given the right to operate on a hotel basis, but was 7 
denied the means of full enjoyment of that right. The FHA, in seeking to a 
ensure that the anticipated income from the commercial facilities would be 


forthcoming, discouraged any form of promotion of the transient facilities, . 
ignoring the prospect of income from the 250 transient units. = 
In 1954 there was enacted by the Congress a regulatory statute relat- > 
ing to the operation of hotel or transient uses in FHA-insured projects. 
Housing Act of 1954, 68 Stat. 610, U.S.C.A., Title 12, $1731b. By this 
statute Congress declared that housing built with the aid of FHA-insured 
mortgages was not to be used for transient or hotel purposes. This, it was 
declared, had been the intent of Congress since the inception of the Federal 
Housing Administration and the enactment of the National Housing Act, 56 Stat. 
303, U.S.C.A., Title 12, $ 1743, as amended by § 10 of the Veterans' Emer- 
gency Housing Act of 1946, 60 Stat. 207, 214, under which appellant's project | 
was granted mortgage insurance. 
In Federal Housing Administration v. The Darlington, Inc., 358 U. S. 

84, decided November 24, 1958, the United States Supreme Court confirmed 
the Congress' interpretation of the National Housing Act, in construing that 
statute as prohibiting transient or hotel operations in projects encumbered 
by FHA-insured mortgages. The Court recognized, however, that the Housing 
Act of 1954 authorized transient or hotel operations in two stated situations. 
Paragraph b of $ 513 of the Housing Act of 1954, 68 Stat. 610, U.S. C.A, 
Title 12, § 1731b(b) provides: 

"Notwithstanding any other provisions of this Act, 

no new, existing, or rehabilitated multifamily 

housing with respect to which a mortgage is in- 

sured under this Act shall be operated for trans- 

ient or hotel purposes unless (1) on or before 

May 28, 1954, the Commissioner has agreed in 

writing to the rental of all or a portion of the 

accommodations in the project for transient or 

hotel purposes (in which case no accommodations in 


excess of the number so agreed to by the Commis- 
sioner shall be rented on such basis), or (2) 
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the project covered by the insured mortgage is 
located in an area which the Commissioner deter- 
mines to be a resort area, and the Commissioner 
finds that prior to May 28, 1954, a portion of 

the accommodations in the project had been made 
available for rent for transient or hotel pur- 
poses (in which case no accommodations in excess 
of the number which had been made available for 
such use shall be rented on such basis)."' 


Thus, where the Commissioner has agreed in writing prior to May 28, 1954 
to the rental of some accommodations for transient or hotel purposes the 
project is not prohibited from continuing the rental of such accommodations 
on that basis. Where a project is located in a resort area and prior to May 
28, 1954 had rented some accommodations on a transient or hotel basis. it 
too is not prohibited from continuing its transient or hotel facilities. 

The single limitation imposed upon this right to rent as a hotel is as 
follows: in no case shall the project make available accommodations in excess 
of the number authorized by the Commissioner or the number in use on May 
28, 1954, in the case of a project located in a resort area. 

There is no suggestion that the right to operate for transient or hotel 

‘purposes is to be otherwise qualified or limited. Indeed, by application of the 
rules of statutory construction, and by logic, the single limitation upon Rock 
Creek's right to rent to transients or hotel tenants is that in no event shall 
more than 250 units be made available for this purpose. By application of the 
principal expressio unius est exclusio alterius itis evident that the affir- 
mative description of a limitation upon a right includes a negative of any other 
limitations upon that right. Botany Worsted Mills v. United States, 278 
U. S. 282, 288; Brooks v. St. Louis-San Francisco Ry. Co., 180 F. 2d 185, 
cert. denied 339 U. S. 966. Just as the affirmative description of the two 
situations where transient or hotel facilities may be made available precludes 
any project not within those exceptions from so using the premises, so also 
does the affirmative description of a single limitation upon the right granted 
preclude the existence of any other limitation upon or qualification of the right. 
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In August 1952, the Administration conferred authority upon Rock Creek 
to use 250 accommodations for transient purposes, but at the same time 
denied Rock Creek the power to make efficient use of the transient space. a 
Congress in enacting the Housing Act of 1954 confirmed the right given to 

Rock Creek, but saw fit to impose only one limitation upon that right, namely ie 

no more than.250 units were to be used for hotel purposes. This affirmative 
expression of a limitation necessarily negates any other limitation upon the 
right.. There is no reading of the statute which would suggest that Congress 
desired to deny a project such as Rock Creek the power to make efficient 
use of the transient space. Nor is there any reading to suggest that Congress 
desired to grant a right which might later be terminated. 

Furthermore, if the National Housing Act be construed to prohibit 
transient or hotel operations under any circumstances, there is substantial 
doubt whether the FHA, as the administrative body responsible for administer- 
ing the Act, has or ever had the power to authorize transient or hotel opera- 
tions in violation of the Act. Cf. Federal Housing Administration v. The Dar- 
lington, Inc., 358 U. S. 84, 90. The 1954 Housing Act, expressly gave the 
FHA power to approve transient rentals, and, absent this enactment, the validity 
of the August 1952 agreement would be in. question. Appellant's right to rent 
to transients flows - directly from the Act of 1954 and not the written agree- 
ment itself. The Darlington, Inc., supra. 

If at the time the FHA authorized Rock Creek to use 250 units for transient 

“accommodations it was without the power to do so, the limitations imposed 

upon the right granted would be ineffective, except insofar as Congress ratified 
or adopted those limitations in the Housing Act of 1954. As indicated, only one 
limitation was adopted by the 1954 Act, specifically a restriction upon the number 
of transient or hotel accommodations which might be made available. Consequently 
the remaining limitations appearing in the letter agreement of August 1952 must 
be deemed superseded, not having been expressly ratified or adopted by the 
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1954 Act. This situation is analogous to that where a statute is re-enacted 
with material change, thus abrogating prior administrative construction of 
the statute. Cf. United States v. Dakota-Montana Oil Co., 288 U. S. 459; 
Helvering v. Winmill, 305 U. 8. 79. Congress wrote into the National 
Housing Act a provision which had theretofore never been contemplated by 
the Act, and prior administrative regulation of the matter cannot survive 
the passage of the clear and unambiguous statute. The restrictions imposed 
by the FHA cannot be sustained merely because-they attempt to go further 
than. Congress saw fit to go. Cf. Charleston & W.C.R. Co. v. Varnville. 
. Furniture Co., 237 U. S. 597. FHA policy has always prohibited transient 
or hotel operations (J.A. 107, 112, 296-305), and the restrictions of the 1952 
agreement were in furtherance of that policy. The restrictions are thus in- 
consistent with and in opposition to the policy expressed by Congress in the 
Act of 1954 which expressly authorizes transient or hotel operations in a few 
instances. The restrictive terms of the August 1952 agreement must then be 
deemed superseded by the 1954 Act. United. States v. Claflin, 97 U. S. 546. 
The authority of appellant to rent on a transient or hotel basis proceeds 
directly from the 1954 enactment andthere is no basis to support FHA's 
_ prior limitations upon the right to rent to transients. The conclusion of the 
court below that those limitations survive the 1954 Act is based upon an 
erroneous interpretation of the law. 


I. APPELLANT IS NOT ELIGIBLE UNDER 
. THE APPLICABLE ZONING REGULATIONS 
TO OPERATE ITS EXISTING COMMERCIAL 
FACILITIES AS ADJUNCTS TO AN APART- 
MENT HOUSE 


A. The trial judge has construed the zoning regulations of the District 
of Columbia as permitting in an apartment house the identical commercial 
adjuncts as are authorized in a hotel. That this is an incorrect interpretation 
of the regulations is apparent upon perusal of them. Paragraph 23 of Section 
.. XXII of the zoning regulations of the District of Columbia authorizes the 
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Board of Zoning Adjustment to permit the following commercial adjuncts in 
a hotel situated in a residential district: 


"Drug stand, including soda fountain, per- 
fumery shop, florist shop, barber shop, 
beauty. parlor, pressing or tailoring es- 
tablishment, cigar or news stand, and uses 
similar to those enumerated 

(J.A. 313). 


Paragraph 33 of the same section added in 1954 authorizes the Board of Zoning 
Adjustment to permit certain commercial facilities as adjuncts to an apartme nt 
house. The facilities enumerated under this paragraph are as follows: 


" . . . foods, drugs, sundries, and per- 
sonal services . . . .£" (JA. 314). 


At the present time appellant operates its commercial facilities under 
the authority of paragraph 23 of Section XXIII. By its conclusion, the court 
below has implicitly found tht appellant is eligible to operate the same 
facilities under paragraph 33 of that section. Apparently this finding is 
based upon the testimony of Robert Clouser, the Director of Planning of the 
District of Columbia (J.A. 145). Mr. Clouser testified that paragraph 33 was 
added to the zoning regulations in November 1954 (J.A. 147), and that a part 
of the language of the amendment had been discussed with an attorney then 
representing Rock Creek (J.A. 148). 

Mr. Clouser further testified that in November 1954 Rock Creek filed 
an appeal with the Board of Zoning Adjustment for permission to establish a 
food store as a commercial adjunct to the premises (J.A. 149-150, 275), and 
that the Board acted favorably upon that application. There is little question but 
that paragraph 33 authorizes such a food store as an adjunct to an apartment 
buildin g although there is question, as discussed below, as to whether the | 
Board of Zoning Adjustment had jurisdiction to entertain this particular appli- 
cation. 

The record is barren of any testimony from Mr. Clouser to the effect 
that Rock Creek is eligible to operate all its now existing commercial facilities 
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as apartment adjuncts. Indeed, comparison of paragraphs 33 and 23 of 
Section. XXIII of the zoning regulations indicates that the commercial uses 
permitted in an apartment are explicitly distinct from those permitted in 
a hotel, and thus, that Rock Creek is not so eligible. 

In this instance the facilities in issue, such as dining room, coffee shop, 
beauty parlor, cocktail lounge, and so on, cannot be said to be appropriate ad- 
juncts to an apartment under paragraph 33. Paragraph 3(a) of Section II 
(J.A. 311) of the regulations indicates that the facilities now in use at 
appellant's project distinctly pertain to a hotel, andthe fact that paragraph 33 
employs language substantially different from the language of paragraphs 3(a) 
and 23 suggests strongly that the uses permitted in an apartment are not iden- 
tical to those permitted in a hotel. 

- The. difference in language used in paragraphs 23 and 33 of Section 
XXII, part 2, of the zoning regulations can indicate only a difference in the 
meaning of the two paragraphs. United States v. Bashaw, 50 Fed. 749, rev'd 
on other grounds 152 U. S. 436; General Motors Corp. v. Blevins, 144 F. Supp. 
381. 'In construing statutory amendments it is fundamental that change in 

meaning must be attributed to change in language . . . ."' General Motors 
| Corp. v. Blevins, supra. The same rule of construction is applicable to 
administrative regulations. | 

_ Reference to tle regulations promulgated on May 12, 1958 after this 
case was submitted to the court below, those same regulations which today 
| govern Rock Creek's eligibility to operate apartment adjuncts, demonstrates 
even more clearly that Rock Creek is not now eligible to operate its commer- 
cial facilities as adjuncts to an apartment house. Chapter 3, Article 31, of the 
new zoning regulations, sets forth the use regulations for that district in which 
Rock Creek's project is situated. Section 3105.42 of Article 31 permits these 
uses at the discretion of the Board of Zoning Adjustment: 
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"Sale of the following convenience commodities 
and services, as accessory uses and appropriate 
adjuncts to an apartment house which are designed 
to service the tenants' daily living needs: foods, 
drugs, sundries, and personal services... ." 


Section 3105.53 of the same article governs uses allowed in a hotel situated 
in the same district: 


"The following commercial uses as accessory uses 

and appropriate adjuncts to a ‘hotel containing 

100 or more rooms or suites: drug stand, including 
soda fountain; perfumery shop; florist shop; barber 
shop; beauty parlor; pressing or tailoring estab- 
lishment; dry cleaning or laundry pick-up station; 

cigar or news stand, and other similar uses. . . ." 


Again it is apparent that the uses permitted as apartment adjuncts are 
not identical to those permitted as hotel adjuncts. That this is so is further 
supported by a comparison of the above sections to Section 4101:51, Article 
41, Chapter 4 of the same May 1958 regulations relating to a special-purpose 
district. It is there indicated that the following uses are permitted as ac- 
cessory uses and appropriate adjuncts to an apartment house or hotel: 

a . . Grug stand, including soda fountain; 
perfumery shop, florist shop; barber shop; 
beauty parlor; pressing or tailoring establish- 


ment; dry cleaning or laundry pick-up station; 
cigar or news stand; and other similar uses 


Although in the special-purpose district the same commercial uses may 
be permitted in an apartment house as are permitted in a hotel, in a residential 
district, which is where appellant's project is located, this is not the case. 
There are distinct and different regulations applicable to apartments and 
hotels located in residential districts. See Sections 3105.42 and 3105.53 of 


the May 1958 District of Columbia zoning regulations. There being a sub- 
stantial difference in the language used in the two paragraphs a difference in 
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meaning must be attributed to them. United States v. Bashaw, supra; Gen- 
eral Motors Corp. v. Blevins, supra. 

Under the old and the new zoning regulations the commercial facilities 
now in use by appellant are of a nature permitted exclusively as hotel adjuncts 
and there is no basis for the conclusion of the court below that these facilities 
may be employed as adjuncts to an apartment house. Appellant is, therefore, 
not eligible under the applicable zoning regulations to operate the premises 
without a hotel license. 

B. The trial court's conclusion that appellant is now eligible to operate 
its commercial facilities as apartment adjuncts is predicated also upon a 
conclusion that the Board of Zoning Adjustment of the District of Columbia 
has jurisdiction to entertain an appeal by Rock Creek for establishment of 
said facilities as apartment adjuncts. Paragraph 33 of Section XXIII, part 2 
(J.A. 314-15) added to the zoning regulations in November 1954 sets forth 
the uses permitted in apartments, the factors to be considered by the Board 
of Zoning Adjustment in deciding an appeal, and the facts upon which the 
Board's jurisdiction is dependent. Relative to this jurisdictional question, 
this regulation states (J.A. 315): 


" Application for apartment adjuncts located less 


than one-fourth mile walking distance from the 
center of the principal entrance of the apartment 


building to be serviced to the nearest principal 
business street frontage of any business district 
previously established and operating in a commercial 
zone shall not be entertained by the Board." 
(Emphasis added.) 


In November 1954 when Rock Creek applied for permission to operate 
a food store under this paragraph, the distance from the principal entrance 
of the project to the nearest business district was scaled out on a plat of the 
area by an assistant of the Director of Planning and estimated to be in excess 
of one-quarter of a mile (J.A. 149-150). A hearing was held on the appeal and 
although Mr. Clouser, representing the Board, testified that the appeal was 
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approved (J.A. 150), there was no record made of what action was taken by 
the Board (J.A. 341), as required by Section XXII, part 5, paragraph 7 of 
the zoning regulations (J.A. 313). The minutes of the hearing indicate that 
the Board adjourned immediately after all parties were heard without taking 
any action (J.A. 283-88). Reference to the procedure followed in an earlier 
appeal by appellant to the Board (J.A. 267) demonstrates the procedure gen- 
erally and properly followed in such actions. In that appeal it is apparent 
that a vote was taken immediately following the hearing. Mr. Clouser testified 
that no record of any action taken was made because he had been requested 
by counsel then representing Rock Creek not to enter any order (J.A. 151), but 
there was no explanation of why the Board's vote was not recorded in its 
minutes (J.A. 283) or in its docket book (J.A, 341). 

It was on the basis of this November 1954 appeal that the FHA notified 
Rock Creek on February 7, 1955 that it was to take appropriate action to 
obtain permission to operate its commercial facilities as apartment adjuncts 
(J.A. 238). And it was upon receipt of this letter that Rock Creek, for the 
first time, had the distance from the principal entrance of the project to the 
nearest principal business district measured by Mr. Bernard F. Locraft 
(J.A. 329). This measurement indicated the distance to be less than one- 
quarter of a mile (J.A. 175, 329), and appellant thereupon notified the FHA 
of the fact that it could not qualify to operate apartment adjuncts (J.A. 343). 
In April 1955, Rock Creek notified the Board of Zoning Adjustment of the juris- 
dictional defect in its earlier appeal (J.A. 241-42). It does not appear from 
the record that the Board of Zoning Adjustment took any action on the matter 
thereafter, although Mr. Clouser, as Director of Planning, did request the 
surveyor's office to measure the distance in question (J.A. 293). By letter 
dated May 4, 1955, the District Surveyor notified the Director of Planning that 
the distance was 1324.0 feet (J.A. 294). 

The court below, without expressly finding the distance to be in excess 
of a quarter of a mile, indicated that the method employed by the Zoning Board 
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to determine the crucial distance was reasonable and proper, and that the 
Board's decision should stand unless arbitrary and unreasonable, citing 
Selden v. Capitol Hill Southeast Citizens Association, 95 U.S. App. D.c. 62, 
217 F. 2d 33. This conclusion, however, overlooks the fact that there is no 
evidence that the Board of Zoning Adjustment ever considered tle jurisdictional 
question. The scaling of the plat was done by a draftsman at the Director of 
Planning's direction (J.A. 149-50). The Board itself did not discuss the question 
at the hearing on November 17, 1954 (J.A. 383-88), although then counsel for 
Rock Creek brought the matter up. Subsequently, while the record was still 
open before the Board, Rock Creek informed the Board of the jurisdictional 
defect (J.A. 241-42), and there is no evidence of any action taken by the 
Board on the matter after that notification. It appears that the Board, in fact, 
never considered the issue raised, and it cannot be concluded then that the 
Board of Zoning Adjustment ever made any determination of the jurisdictional 
question. Certainly the action of Mr. Clouser as Director of Planning cannot 
be said to be a determination by the Board. The Board can act only as a body 
and has not done so. 

Mr. Eugene Bouton of the Bernard F. Locraft office supervised the 


first measurement of the distance made for appellant on February 15, 1955 
(J. A. 175), and from this work defendant's exhibit 13 was prepared (J.A. 175). 
This measurement determined that the distance from the principal entrance of 


the project to the building line on 14th Street, the nearest principal business- 
street frontage, was 1282.5 feet (J.A. 329). It was this measurement which 
was called to the attention of the Board of Zoning Adjustment and to which Mr. 
Clouser referred in his memorandum of May 2, 1955, to the surveyor's 
office. In this memorandum Mr. Clouser stated (J.A. 293): 


“Attached also to Mr. Leahy's letter is a plat 
prepared by Mr. Bernard F. Locraft which depicts 
the basis of the measurements taken. This is a 
correct basis except that the measurements should 
be continued to the center of the sidewalk along 
14th. Street." (Emphasis added.) — 
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_ The only discrepancy in the Locraft plat, in the opinion of the Director 
of Planning, was that it stopped at the building line on 14th Street while it 
should have extended to the center of the 14th Street sidewalk (See J.A. 323, 
329). Defendant's exhibit 2 (J.A. 329) discloses that this distance is 22.1 
feet, which, when added to the Locraft measurement to conform it to Mr. 
Clouser's instructions, indicates the distance to be 1304.6 feet. 

Mr. J. Paul Trueblood also measured the distance from the principal 
entrance of the project to the business district on 14th Street, and from his 
measurements defendant's exhibit 2 was prepared (J.A. 186-87). The measure- 
ment was continued to various points on 14th Street and the longest distance 
computed was 1310.9 feet, the measurement stopping at the 14th Street 
curb line (J.A. 329). The distance from the curb line to the center of the side- 
walk along 14th Street was found to be eight feet (J.A. 189), so that when this 
measurement is conformed to the instructions of Mr. Clouser the distance 
is determined to be 1302 feet, or two feet less than the adjusted Locraft 
survey indicated. 


The measurements of the surveyor's office were made by William 


Kite, neither a registered engineer nor a land surveyor in the District of 
Columbia. or elsewhere (J.A. 134-35). Kite measured the distance at the 
request of Mr. Francis Healey, the District Surveyor. However, rather 
than follow the approved basis of measurement of the Locraft plat, Kite 
started his measurement: at a doorway inside the principal entrance to the 
apartment project (J. A. 131-32), which added some 11.8 feet to the distance 
(J.A. 143). In addition, Kite deviated from the Locraft basis of measurement 
when he measured along the sidewalk from the project entrance to 16th 
Street (J.A. 133-34), adding from six to eight feet to the distance (J.A. 198). 
Kite had no recollection or record of the distance from the property line on 
14th Street to the point at which he stopped (J.A. 139), a matter of particular 
importance to Mr. Clouser who requested the survey (J.A. 293). 

On behalf of appellee, Mr. Sterling Maddox also measured the distance 
in issue, and, following the same basis as Kite, computed the distance to be 
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1323.96 feet (J.A. 219). Subtracting 11.8 feet, representing the distance 
between the two doors, and six to eight feet, representing the walk along 

the sidewalk from the project entrance to 16th Street, the distance is computed 
to be 1304.2 feet, almost identical to the adjusted Locraft measurement. Thus 
when this measurement of Maddox is conformed to the instructions of the 
Director of Planning, it too establishes that the distance is less than one- 
quarter of a mile. 

Mr. Clouser's instructions established the basis of measurement to be 
followed and there is no jusitification for Kite’s or Maddox's starting their 
measurements from the inside door of the project. Defendant's exhibits 28 
and 29 (J.A. 337, 339) show the physical structure of the entrance, and it is 
apparent from these that the outer door is the principal entrance. Just inside 
the outer door, there is placed an exit light (J.A. 218), and on that door appear 
the words ''The Woodner" (J.A. 210). As required by Section 8, Paragraph (c) 
of the Alcoholic Beverage Control Regulations, revised May 27, 1954 (J.A. 

345), the Alcoholic Beverage Control license is posted on the front door of the 
licensee (appellant) (J.A. 210). The from door is not temporary or removable 
and has not been altered since first put up when the project was completed 
(J.A. 210). Despite these facts appellee asserts that the second door is the 
principal entrance, as well he must, for otherwise there is no question but that 
the distance is less than one-quarter of a mile, and that the Board of Zoning 
Adjustment does not have jurisdiction to entertain an application from Rock 
Creek for the establishment of apartment adjuncts. It is apparent that the 
distance in question is in fact less than oneequarter of a mile and that the 
Board of Zoning Adjustment does not have jurisdiction to entertain an appeal 
from appellant for the establishment of apartment adjuncts. Consequently, 
appeliee is not entitled to rescind its August 1952 agreement on the ground that 
transient accommodations are no longer a prerequisite to the use of the 
commercial facilities. 
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APPELLANT HAS NOT VIOLATED THE TERMS 
OF THE AUGUST 1952 AGREEMENT, AND WERE 
THERE SUCH A VIOLATION APPELLEE'S 
APPROPRIATE REMEDY WOULD BE AN INJUNC- 
TION AGAINST FUTURE VIOLATIONS. 


A. The only evidence below that Rock: Creek advertised its project as 
a hotel consists of a notice in a baseball scorecard (J.A. 245), material 
from what has been described as the "Red Book" (a hotel trade publication) 
(J.A. 246), and an admission that the "yellow pages" of the Metropolitan 
Washington, D. C.,telephone book lists appellant's project as a hotel (J.A. 
48). There was no evidence that Rock Creek carried any notice of its tran- 
sient facilities in any baseball scorecard at the time of trial, or Curing 
the preceding two years. Indeed the baseball scorecard appeared some time 
prior to July 1955 when suit was filed and there had been no prior complaint 
of the notice therein, which had been the usual practice of the FHA (J.A. 
122, 123). The notice itself is ambiguous, stating merely: 


"Where the visiting Sports Celebrities stay . . 
The Woodner, 3636 - 16th Street, N. W. HUdson 
3-4400."" (J.A. 245). 


On only one occasion was any complaint ever made to Rock Creek concerning 
its operation under the August 1952 agreement, and in that instance the 


practice complained of was discontinued (J.A. 123). 

Mr. Thomas Barringer, Director o the District of Columbia FHA In- 
suring Office (J.A. 108) testified that he is in charge of the supervision of 
all FHA projects in his district (J.A. 114, 115), and that Rock Creek is one 
of the projects which is still under FHA supervision (J.A. 122). From the 
time the permission to rent to transients was given in August 1952 to the time 
of trial, Barringer had occasion to make only one complaint about Rock 
Creek's operation of the project within the terms of the permission granted 
(J.A. 122, 123). This was a matter of an advertisement appearing in a 
New York paper. When this was called to appellant's attention Barringer 
was satisfied that the matter was satisfactorily resolved (J.A. 123). 
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Hence, it is obvious that when the local Director of the FHA became 
aware of a violation of the August 1952 agreement his recourse was to have 
the violation terminated and not to rescind the permission granted. By the 
opinion below a violation of the terms of the permission has occurred despite 
the fact that Rock Creek was never given notice by the local FHA office or 
any other office of any of its alleged violations. Rather than affording Rock 


' Creek an opportunity to correct the alleged violation, appellee has sought 


to rescind the permission granted. 

With regard to the "Red Book" advertisements the evidence shows that 
these appeared in the "Red Book" of 1954 and 1955 (J.A. 247) and not there- 
after, and that Rock Creek's general manager had written to the American 
Hotel Association in October 1953 concerning the ''Red Book" advertisement 
(J. A. 295). Here again there was no evidence that Rock Creek was so ad- 
vertising at the time of trial, or that it had during the preceding two years. 
No complaint had been made by the FHA regarding this practice prior to the 
time this action was instituted (J.A. 122, 123), and it appears that the practice 
was discontinued after 1955 (J.A. 8). 

The appearance of a listing in the telephone book is no basis for a 
finding of advertising, as this was purely for the benefit of transient tenants 


who would necessarily expect the project to be so listed (J.A. 48). This 


listing differs in no way from the listings carried for attorneys in the same 
telephone book, who are likewise prohibited from advertising. 

The only evidence of the use of bellboys is testimony to the effect 
that a total of eight "service boys" are employed by Rock Creek, with a 
maximum of three on duty at one time (J.A. 28, 30-31). Henry B. Paris, 
the manager of the project, testified that the service boys perform the 
same services for permanent apartment tenants as for transient guests 
(J.A. 28-30). They service the needs of approximately 2000 permanent 
tenants and varying numbers of transient guests. These service boys have 
been employed on the same basis since the project commenced business in 
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January 1953 (J.A. 29), and at no time prior to the FHA's cease and desist 
order of April 20, 1955, and the filing of this action had any complaint been 
made to Rock Creek concerning the employment of service boys on the 
premises (J.A. 123). 

This was the only evidence adduced at trial in support of appellee's 
contention that Rock. Creek had consistently violated the terms of the August 
1952 agreement by advertising and by employing bellboys. There is no 
dispute about the basic facts on this issue as appellant readily admits to the 
employment . of service boys and admits that the project has been listed in 
the ''TRed Book," in a baseball scorecard, and in the local telephone book. 
There is, however, substantial disagreement as to what inference should 
reasonably be derived from these basic facts, and it is here submitted that 
this Court can properly review the inference drawn by the court below. 
Baumgartner v. United States, 322 U. S. 665; United States v. One 1950 Buick 
Sedan, 231 F.2d 219. Rule 52a of the Federal Rules of Civil Procedure, 
governing review of trial court findings, is not applicable where the dispute 
concerns what inference (i.e. ultimate facts) should be derived from the 
basic facts and not the basic facts themselves. United States v. One 1950 
Buick Sedan, supra. Here the ultimate fact is whether or not appellant 
advertised and employed bellboys in violation of the August 1952 agreement 
between appellant and the FHA. It is submitted that a review of the evidence 
introduced to support the contention that Rock Creek continuously violated. 
that agreement demonstrates the evidence to be insufficient. 

B. If it be deemed that the August 1952 agreement between appellant 
and the FHA survived in its entirety the passage of the Housing Act of 1954, 
68 Stat. 610, U.S.C.A., Title 12, § 1731b, the appropriate relief to be granted 
appellee in the event that Rock Creek violated the terms of that agreement 
would be an injunction against further violation and not a rescission of the 
agreement. As it is the 1954 Act that authorizes transient operations by 


appellant, Federal Housing Administration v. The Darlington, Inc., 358 U. S. 
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84, the Act must be deemed to have adopted the terms of the 1952 agree- 
ment if it is to survive passage of the Act. So viewed, the terms of the 
agreement are subject to the enforcement provision of the 1954 Housing 
Act, specifically § 513h thereof, USCA , Title 12, $1731b(h). This 
section provides that the Attorney General shall petition for an order enjoining 
the acts or practices constituting the alleged violation of the statute. So, 
by statute this is the only relief to which appellee is entitled. This being so 
the appropriate relief to be granted in this case, were there to be a finding 
of improper advertising and employment of bellboys, would be the issuance 
of an injunction against further activities which were violative of the 1952 
agreement. 


CONCLUSION 


For the foregoing reasons appellant submits that the order of the court 
below should be set aside and this Court should remand the case to the 
district court with instructions to enter judgment for appellant. 

Respectfully submitted, 


EDWARD BENNETT WILLIAMS 
VINCENT J. FULLER 

1000 Hill Building 

Washington 6, D. C. 


Attorneys for Appellant 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


The questions presented in the opinion of appellee are: 

1. Whether the District Court erred in finding that Sec- 
tion 513 of the National Housing Act of May 28, 1954 confirmed 
the existing written agreement between FHA and appellant. 

2. Whether the District Court erred in finding that appel- 
lant breached the letter agreement of August 1952 by failing 
to apply for a permit to operate its commercial adjuncts under 
the 1954 District of Columbia zoning regulations, and in find- 
ing that such breach justified appellee’s termination of said 
letter agreement. 

3. Whether the District Court erred in finding that the 
Board of Zoning Adjustment and the District Surveyor used. 
reasonable and proper methods in determining the distance 
from the principal entrance of The Woodner to the nearest 
principal business street frontage. 

4. Whether the District Court erred in finding that appel- 
lant is now eligible under the new zoning regulations to op- 
erate the commercial premises involved without a hotel license. 

5. Whether the District Court erred in finding that appel- 
lant substantially breached the contract by the use of bellboys 
and hotel advertising, and in holding that such violations were 
grounds for termination by FHA of the letter agreement. 


wo 





Counterstatement of case 
Summary of argument 
ent: F 
L. The 1952 letter agreement was confirmed, not abrogated, by 
the 1954 statute 
Il. Appellant breached the letter agreement by refusing to apply 
to the District of Columbia for a permit under the new - 


tion : 
III. The Board of Zoning Adjustment has determined that appel- 
lant meets the distance requirements, and its method of 
measurement was reasonable and proper 
IV. Appellant is eligible under the present zoning regulations to 
use its commercial facilities without a hotel license 
V. Appellee had the right to declare the letter agreement ter- 
minated upon its flagrant breach by appellant 
Conclusion. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


Appellee will make a brief counter-statement because, in its 
opinion, the appellant has omitted certain salient facts. Rock 
Creek Plaza, Inc., a Maryland corporation, was organized pur- 
suant to the National Housing Act, as amended (12 US.C. 
1702 et seqg.), for the “construction and operation of a Rental 
Housing Project or Projects.” (J.A.249) In February 1949, 
the corporation applied for mortgage insurance under Section 
608 of the National Housing Act (12 U.S.C. 1743, 56 Stat. 
303), and commitments were issued on March 31, 1949. (J.A. 
251, 254) 

FHA policy since the inception of the National Housing Act 
had been to prohibit transient rentals in FHA insured projects. 
(J.A. 107-108, 296-303) This policy was manifest in the 
applications, certificates and schedules required from mort- 
gagors and mortgagees, as well as the corporate charter. (J.A. 
249, 251, 253, 256) 

(1) 
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Appellant’s president and principal stockholder, Ian Wood- 
ner, was an experienced architect and builder, long familiar 
with FHA policies. (JA. 37) He is also presumed to be fa- 
miliar with zoning regulations in the District of Columbia, 
having previously built eight projects in that area. -(J.A. 57 ) 
Furthermore, prior to construction of The Woodner he had 
employed James Wilkes, an attorney who enjoys a good repu- 
tation for knowledgeability of D.C. zoning ordinances, to 
handle appellant’s zoning problems. (J.A.37,77 ) 

In May 1949, appellant submitted an application for a per- 
mit to build an apartment (J A. 271), and it also submitted 
plans which showed commercial adjuncts. (J.A. 67; Dft.’s 
Exh. 1) Under the then existing D.C. zoning regulations an 
apartment could not operate commercial adjuncts, and in view 
of the plans submitted the application should have been for 
a hotel permit. However, if a hotel permit had been applied 
for and received, appellant would not have been eligible for 
FHA mortgage insurance. Hence, it was incumbent upon 
appellant to secure and to present to FHA a building permit 
issued by the District of Columbia for an apartment. (J.A. 
98, 107, 313, 314, 32, 33) | 

_ At some time not disclosed by the evidence the applica- 
tion was altered and as altered the application was for a per- 
mit to build an apartment and hotel. (J.-A. 271) The evi- 
Jence does not disclose who made the alteration. Mr. Holladay, 
appellant’s architect, the man handling the permits, could not 
recall whether he made the alteration. (J.A. 76). Noone in 
the District of Columbia permit office would have had any 
authority to change the permit. (J.A. 170) Tt is a reason- 
able conclusion from the evidence that when the commercial 
adjuncts were noted by the District of Columbia inspectors 
Holladay had to make the alteration or be faced with a rejec- 
tion of appellant’s application. This conclusion is supported 
by the fact that in September 1949 Ian Woodner submitted & 
SPECIAL APPLICATION FOR PROJECTIONS BEYOND 
THE BUILDING LINE which described the premises in- 
‘volved as Apartment and Hotel. (J.A. 269) 

_ Under the District of Columbia practice the plans are exam- 
ined by various inspectors and if in order they are stamped 
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to show approval. Not until the various inspectors have 
approved the plans is a permit issued. In this instance, the 
building permit for an apartment was issued to appellant on 
October 7, 1949. At that time the plans had not been stamped 
as approved by the electrical inspector or by the structural 
inspector. The District of Columbia authorities could not ex- 
plain how this could have happened, nor could they offer any 
explanation as to how appellant received a permit to build an 
apartment when the plans made it evident it required a hotel 
permit. (J.A. 171-172, 184-185, 294, 271). 

In any event armed with a building permit for an apart- 
ment appellant was able to secure FHA insurance on its 
mortgages. (J.A. 96, 98) 

Shortly after construction commenced, in January 1950 to 
be exact, appellant applied to the District of Columbia for a 
hotel license, and received permission to install certain named 
shops on the condition it made accommodations available for 
600 transient guests. (J.A. 263, 264) FHA did not learn of 
appellant’s intention to rent to transients or of the need for 
a hotel license, or of appellant’s application therefor, until 
construction was nearing completion (J.A. 111-113, 258-259). 
In fact, in January 1951, appellant submitted a rental sched- 
ule for Section “I” indicating appellant’s intent to rent all 
its apartments on a nontransient basis. (J.A. 256-257) The 
District Court found that appellant’s failure to notify FHA 
of the zoning regulations until the building was largely com- 
pleted was an act of bad faith, and was calculated to place 
FHA under pressure to permit transient operations in viola- 
tion of FHA policies and practice. (J.A. 356) 

When FHA became fully aware of the situation, in January 
1952, appellant applied for permission to rent to transients. 
Franklin Richards, FHA Commissioner, refused to change 
FHA policy to accommodate appellant. (J.A. 112, 223-228) 
However, in June 1952, Richards resigned, and promptly was 
hired by appellant to secure a reversal of the FHA ruling—his 
fee to be contingent, in part, on his success. (J.A. 44-45) 
The strategy was successful, and FHA entered into the letter 
agreement which is the subject of this law suit. 
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‘The agreement, incorporated in two letters passing between 
appellant and FHA dated August 15, 1952 and August 22, 
1952 (J.A. 232, 233), permitted transient rentals provided no 
more than 250 units were made available, and on the condition 
that appellant did not advertise, did not use bellboys, did not 
remove the kitchen units, and on the further condition that 
the permit would only be effective as long as transient use is 
required by the District of Columbia “as a pre-requisite to 
commercial use of the commercial facilities”. Following this 
agreement, hotel operations commenced. 

In 1954, the D.C. Zoning Commission issued a new zoning 
regulation authorizing operation of commercial facilities in 
eligible apartments. Zoning regulations, District of Columbia, 
Par. 33, Part 2, Section XXIII (J.A. 314, 147). The specific 
language which would include The Woodner within this ordi- 
nance was drafted by James Wilkes, counsel for appellant. 
(J.A. 148) This ordinance authorizes apartments whose prin- 
cipal entrance is more than one-quarter mile walking distance 
from the nearest principal business street frontage to operate 
commercial adjuncts dealing in foods, drugs, sundries and 
personal services. (J.A. 315) Pursuant to the new ordinance 
appellant filed its application for permission to establish a 
food store on the premises (J.A. 275). | 
| At the hearing on this application, Mr. Norman Glasgow, 
attorney associated with Mr. Wilkes, appeared on behalf of 
appellant, and contended orally and with exhibits that The 
Woodner was more than one-quarter mile distance from the 
nearest shopping area on 14th Street. (J.A. 276-288) The 
Board of Zoning Adjustment approved the application. (J.A. 
289, 291, 151, 167) However, at the request of appellant 
the order was not issued as appellant was not ready to go 
ahead. (J.A. 151-152) Shortly thereafter, FHA learned of 
the new zoning regulations, and, believing that the new zoning 
regulations permitted the operation of commercial adjuncts 
without 2 hotel license, by letter of February 7, 1955 requested 
appellant to apply for a permit to operate its commercial 
adjuncts as an apartment. (J.A. 238) 

Appellant employed an engineer, Bernard Locraft, to 
‘measure the distance between The Woodner and 14th Street, 





and notified FHA on February 26, 1955 that The Woodner 
was less than one-quarter mile from the 14th Street business 
area, and was ineligible under the new ordinance. (J.A. 343) 
Appellant has failed and refused to apply for a permit to 
operate its commercial adjuncts under the new regulation. 
(J.A. 43) On April 20, 1955, FHA notified appellant that it 
had learned of the Board of Zoning Adjustment action with 
respect to appellant’s application for a food store permit, and 
that since transient rentals were no longer necessary for the 
operation of commercial facilities, and in view of appellant’s 
continuous violation of other conditions in the letter agree- 
ment that agreement was rescinded, and appellant was to 
cease transient rentals forthwith. (J.A. 240) 

Appellant hired a new lawyer who notified the Board of 
Zoning Adjustment on April 29, 1955 that it would not qualify 
under the new zoning regulations and was withdrawing its 
application for a grocery store. (J.A. 241) As might be ex- 
pected the Board of Zoning Adjustment regarded this letter 
as “puzzling”. It requested the District Surveyor to survey 
the distance between The Woodner and 14th Street, measur- 
ing from the principal entrance to the middle of the sidewalk 
on 14th Street. The District Surveyor made this measure- 
ment and found it to be 1,324 feet or 4 feet more than one- 
quarter mile (J.A. 242, 293, 294). The surveyor was sent 
back twice to remeasure and each time came back with the 
same figure—1,324 feet (J.A. 132-133). Thereupon, the 
Board of Zoning Adjustment advised Woodner that it could 
not accept appellant’s withdrawal on the jurisdictional basis 
given, although naturally there was no compulsion on appel- 
lant to pursue its application (J.A. 242). Appellant also on 
April 29, 1955, advised FHA of Locraft’s measurement (J.A. 
342), and FHA in reply advised that the matter had been 
referred to the Department of Justice (J.A. 344). This action 
resulted. 

After a full trial the District Court entered a judgment 
permanently enjoining and restraining the appellant from op- 
erating the premises involved herein for transient or hotel pur- 
poses, and requiring appellant to make all the premises 
available for residential use on or before October 31, 1959. 
(J.A. 360) 


495911—59—-2 
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In support of its judgment the Court filed Findings of Fact 
and Conclusions of Law in which the Court held, in substance: 

That under appellant’s charter and the consistent interpre- 
tation of the Federal Housing Administration FHA insured 
projects were not to engage in transient rentals (J.A. 349-350). 

That appellant applied for and received FHA insurance al- 
though the plans submitted to the District of Columbia and 
FHA showed commercial adjuncts, which under then existing 
zoning regulations required appellant to apply for a permit to 
build a hotel (J.A. 348, 350-351). 

That although appellant applied for and received permis- 
sion from the District of Columbia to operate commercial 
adjuncts as a hotel it did not disclose the necessity for transient 
operation to FHA until the building was nearing completion, 
thus placing FHA under pressure to except appellant from the 
established policy (J.A. 351-352), and that appellant’s failure 
to promptly notify FHA of the zoning regulations was an act 
of bad faith. (J.A.356) 

That in August 1952 FHA and appellant entered into @ 
letter agreement by the terms of which appellant was to have 
the right to use 250 units for transient rentals provided appel- 
lant did not advertise as @ hotel, use bellboys, place a sign on 
the premises designating the building as a hotel, and on the 
further condition that the agreement was to remain in effect 
only as long as transient use was required by the District of 
Columbia as a prerequisite to commercial use of the commer- 
cial facilities. (J.A. 352-353) 

That in 1954 the zoning regulations were amended to permit 
certain qualified apartments to operate specified commercial 
adjuncts, and that appellant was found by the Board of Zon- 
ing Adjustment to be eligible under said amendment. (J.A. 
354-355) 

‘That thereupon FHA requested appellant to apply to the 
District of Columbia for permission to operate its commercial 
adjuncts under said amendment but that appellant on the con- 
trary made an effort to establish that it did not qualify under 
the new regulation. (J.A. 355) That this effort to show lack 
of jurisdiction was not made in good faith, but was motivated 
entirely by appellant’s financial considerations. (J.A. 356) 
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That the letter agreement had been substantially breached 
by appellant by the use of bellboys and by advertising, that 
appellant is eligible under the new regulation to operate the 
premises without a hotel license, and that the letter agreement 
has been lawfully terminated by FHA. (J.A. 357) 

That there are no equities in favor of appellant which com- 
mend themselves to the conscience of the Court, it appearing 
that appellant engaged in a pattern of conduct which was cal- 
culated to defeat the purposes of the National Housing Act. 
(J.A. 359) 

SUMMARY OF ARGUMENT 


1. Section 513 of the Housing Act of 1954 (68 Stat. 610, 12 
U.S.C. 1731b) ratified the agreements entered into theretofore 
between the FHA and some FHA insured mortgagors, by the 
terms of which agreements said mortgagors were permitted to 
rent to transients. The statute affirmed these contracts in 
their entirety and not merely particular provisions thereof. 
The conditions in the letter agreement of August 1952 were 
not abrogated by the legislation, and remained in full force and 
effect. 

2. It was implicit in the agreement of 1952 that if the zoning 
regulations were changed to permit apartments to operate 
commercial adjuncts appellant would apply for such permis- 
sion. Appellant’s refusal and failure to do so was a substan- 
tial breach of the contract which justified its termination by 
FHA. 

3. The Board of Zoning Adjustment determined that ap- 
pellant was eligible under a new zoning regulation permitting 
certain apartments to operate commercial adjuncts, since ap- 
pellant was more than one-quarter mile from the nearest busi- 
ness street frontage. The District Court found that the 
Board’s method of measurement was reasonable and proper 
and these findings should not be disturbed by this Court in 
the absence of any proof that they were arbitrary and unrea- 
sonable. There is no such proof, appellant only establishing 
that by following a different route and by commencing at a 
different door, the distance is a few feet less than one-quarter 
mile. 
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4. ‘Under ‘the ‘1952 letter agreement appellant’s transient 
operations ‘were to cease when appellant: became’ eligible’ to 
operate commercial adjuncts without a hotel license. This 
‘agreement did not contemplate that appellant at all times 
would be able to operate precisely the same type of shops it 
had installed under its hotel license. The agreement con- 
‘templated that when appellant could use the commercial area 
-for commercial purposes, transient operations would cease. 
Under the new zoning regulation appellant could operate 
shops dispensing food, drugs, sundries and personal service. 
The condition having been ‘satisfied, the conditional permit 
given to appellant to rent to transients terminated. 

Furthermore, it appears that under the new zoning regula- 
tion appellant would be eligible to operate its existing com- 
mercial adjuncts. 

5. Appellant’s breach of the conditions of the agreement 
proscribing the use of bellboys and the advertisement of the 
project as a hotel went to the heart of the contract, consti- 
tuted a material breach thereof, and justified FHA’s termi- 
nation of the agreement. 


ARGUMENT 


I. The 1952 letter agreement was confirmed, not abrogated, 
by the 1954 statute 


The National Housing Act, as amended (12 US.C. 1701 
et seg.) provides for FHA insurance of mortgage loans used 
to finance the construction of homes and apartment projects. 
The Act never contemplated the financing of hotels, motels 
or other transient facilities. F.H.A. v. The Darlington, Inc., 
358 U.S. 84. FHA policy over the past twenty years has 
consistently prohibited FHA insurance on such projects. 
However, the statute, among other things, authorized FHA 
to regulate rents or sales, charges, capital structure, rate of 
return and methods of operation (12 U.S.C. 1743), and it 
appears that in a few instances FHA had consented to tran- 
sient rentals in FHA-insured projects (J.A. 123). In 1954 this 
came to the attention of Congress and Congress by statute 
declared : 
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Housing Act of 1954, 68 Stat. 610, U.S.C.A., Title 12, 
§ 1731b. 

(a) The Congress declares that it has been its intent 
since the enactment of the National Housing Act that 
housing built with the aid of mortgages insured under 
that Act is to be used principally for residential use; 
and that this intent excludes the use of such housing 
for transient or hotel purposes while such insurance 
on the mortgage remains outstanding. 

(b) Notwithstanding any other provisions of this 
Act, no new, existing, or rehabilitated multifamily 
housing with respect to which a mortgage is insured 
under this Act shall be operated for transient or hotel 
purposes unless (1) on or before May 28, 1954, the 
Commissioner has agreed in writing to the rental of 
all or a portion of the accommodations in the project 
for transient or hotel purposes (in which case no ac- 
commodations in excess of the number so agreed to 
by the Commissioner shall be rented on such 
basis), * * + 

In August 1952, FHA and appellant had entered into a 
letter agreement whereby appellant was permitted to rent 
250 units to transients on certain conditions, including (J.A. 
232-233) : 

1. No hotel advertising by appellant; 

2. No use of bellboys by appellant; 

3. No use of signs on the premises designating the build- 
ing as a hotel. 

The permit was limited in duration, being “effective only 
so long as transient use is required by the zoning authorities 
of the District of Columbia as a prerequisite to commercial 
use of the commercial facilities” (J.A. 234). 

It is admitted that the letter agreement between appellant 
and FHA executed in 1952 was a qualified permission to appel- 
lant to rent to transients. However, appellant contends that 
the 1954 statute nullified all provisions of the 1952 letter 
agreement except that proviso limiting the number of transient 
accommodations. to. 250 units. Appellant, contends that no 
longer can FHA limit advertising or prohibit the use of bell- 
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boys, and it argues further that the appellant’s agreement to 
discontinue hotel operations in the event of a change in zoning 
regulations is no longer binding. Appellant’s interpretation of 
the statute is arbitrary and unreasonable. — 

The plain objective of the statute was to confirm, not ab- 
rogate, existing agreements made in contravention of the 
National Housing Act, and the District Court has so held 
(J.A. 359). Each statement in the proviso in question is in 
the nature of a ratification of a proscribed act, previously 
committed, not a novation. Written contracts were to be 
honored, but FHA was to have no authority to permit transient 
use of more units than specified in such written agreements. 

Furthermore, it is axiomatic that congressional intent to 
interfere with contractual obligations will not be inferred in 
the absence of a clear and unequivocal manifestation of such 
intent. By interpreting the Act in a manner which ratifies 
existing contractual arrangements, the Court will give effect 
to both the specific object of the legislation, and to the terms 
of the contract. Such an interpretation, if reasonable, should 
be adopted. Brown v. Duchesne, 60 US. 183, 194; Wood v. 
White, 97 F. 2d 646 (App. D.C.), certiorari denied 304 U.S. 
578; Lincoln National Life Insurance Co. v. Hammer, 41 F. 
2d 12, 18 (C.A. 8); Tinker v. Modern Brotherhood of America, 
13 F. 2d 130 (N-D. Okla.). | 

Appellant also argues that the agreement was initially 
illegal, since it was beyond FHA’s statutory powers, and con- 
tends that the 1954 statute validated only that provision in 
the agreement authorizing the rental of 250 rooms on a tran- 
sient basis. The provision of the contract which appellant 
thus hopes to evade requires appellant to resume apartment 
operations under certain conditions. Such a provision was 
certainly not invalid when made or at any other time. Indeed, 
if there was any illegality in the 1952 agreement it was only 
that provision authorizing transient rentals. That defect was 
cured by the 1954 statute, leaving the entire contract in full 
force and effect.* 


2%t is significant that appellant’s President up to at least the date of 
trial, November 1957, regarded the contract as fully binding and operative 
(J.A. 72). 
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Il. Appellant breached the letter agreement by refusing to 
apply to the District of Columbia for a permit under the 
new regulation 


Implicit in every agreement is the element of good faith. 
Good faith presupposes an honest effort by both parties to 
achieve the objectives of the agreement. Here, both parties 
recognized that transient rentals were contrary to long-stand- 
ing FHA policy. Both parties agreed that transient rentals 
were to be discontinued as soon as appellant could operate its 
commercial adjuncts without a hotel license. In the letter of 
August 15, 1952, appellant stated: “You may rest assured we 
will continue to use our best efforts to obtain tenant occupancy 
on a permanent basis” (J.A. 233). 

In November 1954, the District of Columbia enacted a new 
zoning regulation authorizing apartments more than 14 mile 
from. the nearest business street frontage to operate commer- 
cial adjuncts. Appellant applied for a permit to install a food 
store and under this new regulation was found to be eligible. 
FHA upon learning of this development requested appellant 
to apply to the District for a permit to operate its commercial 
adjuncts as an apartment under the new regulation. Appel- 
lant, faced with the loss of its hotel license, reversed its posi- 
tion and claimed that it was not eligible under the new regu- 
lation. Appellant’s refusal to make an application for a permit 
to operate commercial adjuncts under the new zoning regula- 
tions was patently an act of bad faith, and the District Court 
so found (J.A. 357). This act of bad faith went to the very 
heart of the agreement, and justified FHA’s termination of 
the contract. 3 Williston, Contracts, rev. ed. 1936) sec. 841, 
p. 2360; Restatement, Contracts, pars. 397, 275; Corbin, Con- 
tracts, vol. 4, sec. 946; In re Waterson, Berlin, Snyder & Co., 
48 F. 2d 704 (C.A. 2); Oscar Barnett Foundry Co. v. Crowe, 
219 Fed. 450 (C.A.3). Therefore, the question of appellant’s 
eligibility under the new regulation need not be determined. 
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IIL. The board of zoning adjustment has determined that ap- 
‘pellant meets the distance requirement, and its method of 
‘measurement was reasonable and proper 


' Appellant contends that it does not qualify for. commercial 
adjuncts under the new zoning regulations, since it is less than 
¥, of a mile distant from the nearest principal business street 
frontage. The resolution of this question requires some back- 
ground elaboration. In 1954, attorneys for the Berkshire and 
The Woodner collaborated with the Board of Zoning Adjust- 
ment in drafting a new zoning regulation, and the language 
selected was intended to qualify both apartments for opera- 
tion of commercial adjuncts. Indeed, Mr. Wilkes, attorney 
for Woodner, persuaded the Board of Zoning Adjustment to 
use language not customarily used in such regulations, but 
which Wilkes desired in order to make certain that The Wood- 
ner would qualify (J.A. 147, 148, 315). 

The regulation as finally drafted read in part (J.A. 314): 
| 33. Permit as an accessory use in an apartment build- — 
ing in the Residential “A”, “BR” “C” and “D” Area 


Districts, commercial adjuncts for the sale of conven- 
ience commodities and services, such as the tenants: 
daily living needs in foods, drugs, sundries and personal 


services, * * *. 


& * * * * 

Applications for apartment adjuncts located less than 
one quarter mile walking distance from the center of 
the principal entrance of the apartment building to be 
serviced to the nearest principal business street front- 
age of any business district previously established and 
operating in a commercial zone shall not be entertained 

by the Board. (November 3, 1954) 
Following the enactment of the regulation, appellant filed 
‘a formal application for a permit to install a, food store. A 
‘hearing was noticed and held (J.A. 275-291). For this hearing 
‘a Board of Zoning Adjustment engineer scaled the distance 
‘from The Woodner to the nearest principal business street 
frontage (14th Street) on a plat and found it to be 1,335’+ 
(J.A. 149). This map is shown at J.A. 279. On this map, the 





Court will notice, “andther route has been “designated, doing 
‘down Spring Road to: 14th Street, and marked 1,545’. This 
“ne ‘was’ placedon the map at the request of appellant’s ‘at- 
‘tortiey (J-A. 149), andvhe argued at the hearing that although 
tthe shortest route to’14th Street was down Spring Place and 
“Perry ‘Place, the ‘tenants of The Woodner, to comply: with 
“traffic regulations, would have to cross 16th: Street’ at’ Spring 
‘Road, ‘as there was a traffic light at that intersection (J.A- 
-984). “At the hearing ‘appellant also presented a Memorandum 
‘in Support of Application which stated: “Zoning Office shows 
‘that this distance exceeds one-quarter mile and that this appli- 
‘Gant complies” (J.A. 281). In‘a letter submitted by appellant 
to the Board of Zoning Adjustment written by economists, 
‘Homer Hoyt Associates, it was stated: “The residents of The 
“Woodner who do not own automobiles must cross the heavily 
travelled Sixteenth Street and walk a distance of not less than 
one-quarter mile each way” (J.A. 276). . 

There was no opposition to the appellant’s application, and 
the Board of Zoning Adjustment voted unanimously to ap- 
prove it (J.A. 165, 167, 289, 291). However, the formal order 
was not entered at the specific request of appellant’s lawyer 
(J.A. 151). 

The District Court found that appellant qualified under 
the new zoning regulation, and that the plat method of meas- 
uring the distance was reasonable and proper (J.A. 358). This 
determination by the trial court should not. be disturbed upon 
appeal. Cf. In re Cheney 72 N.Y'S. 134. | 

When appellant belatedly. recognized the impact of this: new 
zoning regulation (which it had sponsored) upon its right ‘to 
continue hotel operations under its letter agreement. with 
FHA, it began one of the most precipitous retreats in legal 
history. The Woodner’s lawyer had already represented that 
the distance was more than one-quarter mile. Hence, another 
lawyer had to be secured. The appellant’s method of measure- 
ment as reflected on the map (J.A. 279) gave an’answer which 
no longer suited appellant’s purpose, so ‘it, too, ‘had to ‘be 
scrapped. Appellant hired a surveyor to make a measurement 
from The Woodner to 14th Street, and he came up with a 
figure showing the distance to be 1,282.5’, or less than one- 
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quarter mile (1,320’) (J.A. 329). Appellant’s new counsel 
then wrote to the Board of Zoning Adjustment and stated 
that since it was ineligible under the new ordinance it was 
withdrawing its application. This letter was “puzzling” to the 
Zoning Commission, as well it might be, considering appellant’s 
participation in drafting the ordinance, but nevertheless the 
Director of Planning of the Zoning Commission ordered the 
District Surveyor to determine the distance from the principal 
entrance to the middle of the sidewalk on 14th Street (J.A. 
293). The survey was made and showed the distance to be 
1,324 feet—four feet more than 4 mile. Twice again meas- 
urements were made and twice again the-distance was found 
to be 1,324 feet (J.A. 132-133, 294). Then the Director re- 
plied to appellant’s new counsel, stating that The Woodner 
could withdraw its application, but not on the ground of juris- 
‘diction, since the official survey had disclosed the distance to 
be in excess of 14 mile (J.A. 242). 

The District Court also ruled that this measurement by 
the District Surveyor was made in a reasonable and proper 
‘manner (J.A. 358). At the trial, appellant introduced two 
‘surveys showing the distance to be anywhere from 1,213.4’ 
to 1,310.9’ depending on where the measurement started, 
proceeded and stopped (J.A. 323, 329). However, if the 
method used by the District Surveyor had been followed by 
appellant’s surveyors they also would have found the distance 
to be more than 14 mile. 


* The basic differences in the surveys were: 

1. Use of storm door by appellant and of lobby door by District Sur- 
veyor. The vestibule excluded by appellant’s surveyors from their measure- 
ment was 11.79’ in length (J.A. 132, 143, 176, 196, 197, 321, 323, $29). 

2. Use of a diagonal by appellant’s surveyors in proceeding from storm 
| door to sidewalk. The District Surveyor used square turns in all cases, 
as did appellant’s surveyors except in this one instance. This technique 
| shortened the distance about 6’ to 8’ (J.A. 132, 134, 178, 198). 

3 The District Surveyor ended his measurement at the center of the 
| sidewalk on 14th Street, this being regarded by the Director of Planning 
of the Zoning Commission to be the “fair” and “normal” way (J.A. 132, 
153). Appellant’s surveyors stopped at various places, ranging from the 
| eurb to the rear of a building facing 14th Street (J.A. 323, $29). 

If appellant’s surveyors had measured to the center of the sidewalk, 
| started with the principal entrance (lobby door), and had eliminated the 
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The difference of opinion as to how the measurement should 
be made need not be resolved by this Court. A determination 
was made by the agency charged with the responsibility of 
making the measurement, and unless its finding was arbitrary 
and unreasonable, it should be upheld by the Court.* Selden 
v. Capitol Hill Southeast Citizens Assoc., 219 F. 2d 33 (App. 
D.C.) certiorari denied 349 U.S. 944; Fowler v. Obier, 7 S.W. 
Id 219 (Ky.); Cendon v. H. G. Hill Stores, 131 So. 41 (La.); 
American University v. Preston, 113 F. Supp. 389 (App- 
D.C.), affirmed 214 F. 2d 282, certiorari denied 348 U.S. 898. 

In the instant case the best that can be said for appellant 
is that a reasonable difference of opinion exists as to the 
method by which such a measurement should be made. In 


one diagonal, their measurements would likewise have been over 1,320’. 

Caulfield—1,310.9’ plus 8’ (elimination of diagonal) plus 11.79’ (vesti- 
bule area) less 8.1’ (distance from curb to center of sidewalk (J.A. 198) ) 
equals 1,322.59’. 

Locraft—1,282.5’ less 42’ (distance from face of building to rear door 
entrance) plus 64.3’ (distance from rear door to center of sidewalk) plus 
8’ (elimination of diagonal) plus 11.79’ (vestibule area) equals 1,324.59’ 
(J.A. 329, 179). 

Appellant argues strenuously that these adjustments are unjustified— 
that the Board of Zoning Adjustment approved Locraft’s method of 
measurement except for the sidewalk extension, and that Locraft did not 
start with the inner door, and did proceed at a diagonal from the outer 
door to the sidewalk. In fact, the Locraft diagram submitted to the Board 
of Zoning Adjustment did not show what door the measurement started 
from, nor did it disclose the use of the diagonal. Indeed, it reflects the 
contrary—all measurements appearing to have been at right angles, except 
when the curve in the sidewalks was being followed (J.A. 329). 

If right angles were proper in crossing the street, and in turning corners, 
as both the Locraft and Caulfield maps showed, then there is no logical 
reason why the measurement to the center of the sidewalk in front of the 
entrance should have been on the diagonal. Plainly enough, the appellant 
was interested in a result, not in a survey. 

2 Appellant contends that the Board of Zoning Adjustment has never 
passed upon the eligibility of The Woodner under the new ordinance, 
because only the Director of Planning, not the Board considered appellant’s 
later claim that the distance involved was less than 144 mile. This argu- 
ment is specious. The Board met pursuant to appellant’s application for 
g food store under the new regulation, received evidence from the zoning 
officials and appellant showing the distance to be greater than % mile, 
and showing that The Woodner had sufficient tenants to support a food 
store. After due deliberation, the Board approved the application. This 
ruling implicitly established that in the opinion of the Board, The Woodner 
qualified under the new regulation in every particular. 
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such circumstances the Courts do not substitute their opinion 
for the opinion of the agency in charge. 

Furthermore, the District Court’s finding that the measure- 
ment was made in a reasonable and proper manner is a finding 
that the result reached was correct. Such a finding of fact 
will not be reversed by an appellate court unless clearly 
erroneous. Rule 52(a), Federal Rules of Civil Procedure. 
The District Court’s finding has ample evidentiary support 
and, in appellee’s judgment, the record in this case could not 
conceivably leave this Court with a definite and firm convic- 
tion that a mistake has been made. United States v. United 
States Gypsum Co., 333 US. 364, 394-395; West v. Conrad, 
182 F. 2d 255 (C.A.9). 


{V. Appellant is eligible under the present zoning regulations 
to use its commercial facilities without a hotel license 


Appellant argues that although under the terms of the new 
zoning regulations it can operate some of its commercial ad- 
juncts, it cannot operate all of them, and hence, there is no 
obligation to cease hotel operation. This argument is falla- 
cious on several counts: 

1. The FHA insurance was issued on the assumption that 
appellant would receive income from the commercial area (J.A. 
234, 120). The agreement permitting transient rentals was 
only made, it is evident, because of the necessity of protecting 
the economic soundness of the project by the use of the com- 
mercial adjuncts, and it provides that transient occupancy is: 
to continue only “so long as such transient use is required by 
the zoning authorities of the District of Columbia as a pre- 
requisite for commercial use of the commercial facilities” (J.A. 
234). Under the new zoning regulations transient occupancy 
is no longer a sine qua non “for commercial use of commercial 
facilities” since stores and shops purveying food, drugs, sun- 
dries and personal services can now be established in apart- 
ments otherwise qualifying under such regulations. . 
_ 2. The agreement contemplated that if the zoning regula- 
tions were modified to permit the operation of commercial ad- 
juncts in apartments, appellant would make a bona fide effort 
to secure the necessary permit. When the new regulation was. 
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promulgated, appellant did prove to the satisfaction of the 
Board of Zoning Adjustment that it qualified thereunder, and 
it did receive permission to install a food store. Now, appel- 
lant claims that it is not eligible and that the Board of Zoning 
Adjustment simply acted upon erroneous information concern- 
ing the distance. Appellant therefore refuses to make a fur- 
ther application for a permit to use its commercial facilities 
under the new regulation. 

The appellant having participated in the drafting of the reg- 
ulation, having represented that it was eligible thereunder, 
and having received the benefit of a ruling in its favor cannot 
now be heard to challenge the Board of Zoning Adjustment 
ruling or its jurisdiction. Courts look askance at litigants 
whose legal arguments shift with their financial necessities. 
Wilson v. Union Electric Light & Power Co., 59 F. 2d 580, 583 
(C.A. 8); Burgess v. Nail, 103 F. 2d 37, 44 (C.A. 10). 

But assuming there was a burden upon someone to show 
that the appellant’s facilities could or could not be operated 
under the new regulation—where does the burden rest? The 
answer is not obscure. Appellee established the existence of 
the new regulation. It established a prima facie case (at the 
very least) that appellant was eligible to proceed under the 
regulation. It established that appellant refused to make an 
application for permission to use the commercial adjuncts. 
Is it now required to show that if appellant had performed 
its end of the bargain the Board of Zoning Adjustment ruling 
would have been favorable? Having prevented a ruling by its 
own breach of contract appellant is in no position to claim 
that appellee failed to prove what the ruling would have been. 
Wissahickon Realty Co. v. Boyle, 122 A. 2d 720 (Pa.); H orlich 
v. Wright, 104 A. 2d 825 (D.C.) ; Springfield Tobacco Redryers 
Corp. v. Springfield, 293 S.W. 2d 189 (Tenn.). 

If as a matter of defense appellant wanted to show that an 
application would have been useless because it was not eligible 
to operate its commercial facilities under the new zoning regu- 
lation, the burden was on appellant to make its proof to that 
effect. Wissahickon Realty Co. v. Boyle, supra. Appellant 
made no effort whatsoever at the trial to show what type of 
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adjuncts are permissible under the new regulation, and it 


eannot saddle appellee with its shortsightedness:** ” 
-o@inally, it:is‘reasonable to’ conclude ‘that appellant can 
operate’all its existing facilities ‘with’ an apartment ‘house 
ficense* “Appellant now’ has’ permission fromthe Board of 
Zoning Adjustment under its Hotel license to’operate the fol- 
lowing. shops: drag store, florist “shop; barber shop, ‘beauty 
shop, pressing and tailoring etablishment’ and“igar ‘stand 
(EA. 264). Under the new zonmg tegulations ‘a’ qualified 
apartment can install shops for the ‘sale°of cotivenience com- 
modities and’ services including food, drugs, sundries and ‘per- 
sonal services. No lengthy argument is'required to establish 
that appellant’s commercial’ adjuncts are ‘included within 
these categories: In fact, under the new ‘zoning ‘regulations 
it is difficult to conceive of any’ commercial use ‘permitted in 
Hotel commercial adjuncts which would be definitely proscribed 
for apartments. wah gs cr i cana 

| ‘Appellant also operates a restaurant and coffee shop, both 
of which would plainly qualify as dispensing food. Appellant 
also has a bar. The operation of a bar is not governed by 
D.C. zoning regulations but by the Alcoholic Beverage Control 
Act (48 Stat.'319) under which a Retailers License can be 
issued toa bona fide'restaurant. Hence, the permit for a bar 
depends, not’ on whether appellant operates a hotel or apart- 
ment, but upon whether it operates’a restaurant in conjunction 


Vv. Appellee had the right to declare the letter agreement 
_. + terminated upon its flagrant breach'by appellant 


' Appellant contends that insofar as the breach of the agree- 
ment relating to advertising and bellboys are concerned, ap- 
pellee’s only remedy is by way of an injunction restraining the 
breach. There is no legal basis for such contention. When & 


| «”mhe new zoning regulation requires that an apartment house accom- 
modate enough tenants to support the proposed adjunct: entirely or sub- 
stantially (J.A. 314). The Woodner (with 1,114 apartments): has already 
been found to have enough tenants to support a food store. There is no 
apparent reason why an apartment building, with so many tenants, could 
not support appellant’s adjuncts (J.A. 261, 276). 
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material provision of a contract. going to its very heart.Js 
preached the injured party may terminate the eontract..-3 Wil- 
liston, Contracts (1936-ed.) sec. 841,'p::2361; Restatement. of 
Law-of-Gontracts, sec.:275, 397; Oscar Barnett Foundry:Co. ¥. 
Crowe, 219 Fed: 450-(C.A. 3); In re-Waterson, Berlin; Snyder 
& Co.; 48-F. 2d 704 (C.A. 2). -Here- appellant agreed that-if 
FHA permitted it'to rent to transients appellant, would:avord 
all-appearances of a hotel operation: by-not advertising; by not 
installing a sign.on the outside indiesting a-hotel and. by not 
using bellboys-(J-A. 232, 233,-235; 236).:° ‘From ‘the’ outset ap- 
pellant. wilfully and: flagrantly violated its: agreement~:(J:A. 
245; 247, 295,28, 31, 48, 49).: Since-the appellant failed to 
perform the conditions upon which the permission was granted, 
appellee had the right to: withdraw such permission. ‘The’ Dis- 
trict Court so ruled:-(J.A. 357): - tat then ee ts Be Fe 


CONCLUSION 


It is difficult to conceive of a case wherein the injunction 
sought in this ‘action ‘would be ‘more clearly warranted. - Fhe 
evidence establishes that the appellant’ was able'to’ secure an 
apartment*permit, to which it’was‘not entitled ;that this per- 
mit was issued’before inspection ‘was completed; that armed 
with ‘this’ permit appellant received an FHA-insured loan, 
which would not have been made had the facts been known; 
that within a matter of weeks after securing the approval of 
both the District and FHA to build an apartment appellant 
applied to the District of Columbia for and received a permit 
to operate hotel adjuncts upon condition it make accommoda- 
tions available for 600 transients; that it failed to disclose to 
FHA the need for a hotel license and hotel operation until the 
building was well under construction and FHA was under 
pressure to grant a transient permit; that FHA, acting through 
its Commissioner, at first held firm to its policy against tran- 
sient rentals; that upon the resignation of said Commissioner 
he was hired by appellant to secure an exception to the rule; 
that shortly thereafter FHA entered into a letter agreement 
permitting transient operations upon condition that appellant 
avoid the appearance of a hotel by refraining from hotel adver- 
tismg and by not employing bellboys, and upon the further 
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condition that if the zoning regulation were modified to per- 
mit operation of the commercial area with an apartment house 
license, appellant would cease transient rentals; that appel- 
lant used bellboys from the beginning of its operations and still 
does: that appellant advertised as s hotel and still does; that 
the zoning regulations were changed to permit appellant to 
use commercial adjuncts without a hotel license; that appel- 
lant applied for a permit to install a food store under the new 
regulation, which appellant’s attorney helped draft; that the 
Board of Zoning Adjustment upon proof by appellant that it 
was more than 14, mile distant from the nearest business street 
frontage authorized the permit; that when appellant’s atten- 
tion was called to the language of its letter agreement with 
FHA it hired new counsel, and then argued from a, survey that 
it did not qualify under the new zoning regulation; and that 
finally, appellant failed and refused to apply for permission to 
operate its adjuncts under said. regulation. 

“This bare recital of the facts presents a picture of bad faith, 
calculated deceit and utter wilfulness on the part of the appel- 
lant. There are no equities in its favor which can commend 


themselves to the conscience of this Court. The appellant, 
from the outset, engaged in a course of conduct which was 
calculated to defeat the purpose of the National Housing Act 
and to avoid the consequences of its own agreement. The 
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District Court so found (J.A. 359), and no reason appears 
why such judgment should be disturbed. Bad faith and wilful- 
ness are pertinent considerations in determining the propriety 
of issuing an injunction. See 32 Texas Law Review 521, 530; 
Stewart v. Finkelstone, 92 NE. 37 (Mass.); Hollingsworth v. 
Szezesiak, 84 A. 2d 816 (Del.); Woods v. Kooker, 83 F. Supp. 
362 (W.D. Ark.). 

The appellant having substantially breached its agreement 
with FHA, and the permit to operate transient rentals having 
expired by virtue of the terms of said agreement, the injunc- 
tion against transient rentals should be upheld and the judg- 
ment of the District Court affirmed. 
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